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25 JD ORMERLY by che practice of the reſpective courts, | 
oY I» ben a defendant was wrrefted apon-meſn+ and 
for want of bail was committed to gaol, unleſs the 
7 plaintiff, before the end of two terms after the arreſt, cauſed the 


defendant, by writ of þabeas corpus, to be removed, to be charged 
with a declaration: ſuch prifoner, upon common bail, or appear- 
ance by attorney, was diſcharged from his impriſonment. 
But by 40 5 N. and A. c 21. it is enacted, That where 
. any defendant, or defendants, be taken, or charged in euſtody, 
y at the ſuit of any perſon or perſons, upon any writ ® or writs, 
* out of any of the ſaid courts at Wi/tminfler, and impriſaned at 
4 detained in priſon, for want of ſureties for their appearance to 
| the ſame, the plaintiff or plaintiffs, in ſuch writ or writs, {hall 
and may, by virtue of the ſaid act, before the end of the next term 
#fter ſuch writ or proceſs ſhall be returnable, declare againſt ſuch 
priſoner or priſoners; in the teſpective court or courts out of which 
the writ or writs ſhall iſſue, whereupon the ſaid priſoner or pri- 
ſoners ſhall be taken and impriſoned, or charged in cuſtody z and 
ſhall and may cauſe a true copy thereof to be delivered to ſuch 
priſoner or priſoners, or to the gaoler or keeper of the priſon-or | 
gaol, in whoſe cuſtody ſuch priſoner ſhall be or remain; to 
which. declatation or declarations; the faid priſoner or priſoners _ 
_ ſhall appear and plead; and if ſuch priſoner ſhall. not appear 
and 'plead to the ſame, the plaintifÞor plaintiffs, in ſuch caſes, 
ſhall have judgment in ſuch mannet as:if the priſoner or pri- 
ſonets had appeared in the ſaid reſptAiye courts, and refuſed to 


1 


anſwer or plead to ſuch declaration. e 

And by (et. 3 it is further enaQted,/* That in all \deqla> 

rations againſt any priſoner or priſoners, detained in 7 0 [ 
virtue of any writ or proceſs, iſſued out of the court of N 

| W- x0 Deren 


| © Ber if the ac rien of ibe writ be debt, you cannot declare n: 

cold. ap ann per all 8 r r Sar watnd 

you declace on.luch writ, "Sed guerre? / 
Vor. II. 1 5 Brach, 
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Bench, it ſhall be alledged in cuſtody of what ſheriff, bailif, or 
ſte ward of any franchiſe, or other perſon, having the return 


and execution of writs, ſuch priſoner or 5 all be at the 
time of ſuch declaration, Dr roceſs of the ſaid 
court, at the ſuit of the plaintiffs which gation ſhall be as 


good and effectual, to all — and purpoſes, as if ſuch pri- 
0 


ner or priſoners were in the 38 oF the Marſhal of the Mars .. 
ſhalſea of our ſovereign Lord, &c. 


Ups eve for | ſtatute of W. & M. the] 
reſpedtive coves the ae rules: Eoft, 


N in B. R. In C. 85. 
2. That no copy of a decla-/ | ie No copy of a. declaration 


ration be delivered to any pri- ſhall be delivered to any pris» 


fdner in ouſtody, before the ſonet, until after the -procefs, 
diy of the return of the proceſs upon which ſuch priſomer ſhali 
upon which the defendant was — taken or Wor in 2 5 


taken or charged in cuſtody. 
2. That no rule be NN ſor 
ihe defendant in cuſtody to 
appear and plead to any decla- 
ration againft him, until an 
affidavit be filed with the clerk 
of the rules, of the delivering 
& copy of ſuch declaration, ai 
of the time when, and the per- 


eam. 
hs — in cu to 
appear and plead to ales 
ration .againſt 2 until a8 
4 filed, with thæ pro- 
per ſecondary, of the delivery 


of the copy of ſuch declaration, 
and of the time when, and the 


ſon to whom, the ſaid cdpy. per ſon to whom, the:ſaid copy * 
was delivered; and that the de - was delivered; and 4 copy f 
fendant was arreſted, or charged the ſaid affidavit ſhall be pro- 
in cuſtody, hy proces out of duced:to the prothongtary; be- 
this coutt, returnable before fore jodgment ſigned, together 
the delivety of ſuch copy; and with a certificate from the pro- 


ahat the time of filing ſuch per officer that er 


affidavit be entered upon the is entered with bim. 
I#davit:bp: the cletk. of tbe 6 
rules; and that a copy of ſuch 


effidavit be produced 40 the . n 


Prothonotary or ſecondary: de- 

fore the ſigning the judgment. 
. It a wapy of the declata- v 3. If a copy of a. dechata- 

4ip9 he delivered againſt! ſuch tion be delivered before menſem 


— „% „ „ 


defendant, beſore are wd Paſche; or craſtium animurum. 
n . of. -11'..i5 5 and 
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fore the end ys after 
Zaſter and Michaelmas terui 
reſpectively, judgment may be 
entered againſt him, if rules 
have been. given; but if be 
doth appear before the end of 
ten days after the term, he ſhall 
imparl until the next term, 


{unleſs the ation be in London i 


or AMidalgſer j and the defendant 
in priſon within forty miles 
of Lud or Weſtminſier; then, 
though he doch appear before 
the expiratlon of ten days af- 
the end of the term, he 
all plead two days before the 
T:ign Day of the next term; 
nd in default thereof [rules 
or pleading having been given, 
jodgwent may be entered a- 
Bainſt him as aforeſaid, 


4. If a copy of the declara- 
tion be delivered againſt ſuch 
defendant, on or 5 * one 
month of Eaſter,” in Eaſter 
term, or, “ the morrow of A. 
Senn“ in Michachmas term, or 
in. Hilary, or T rial ys and 
thereupon the plaintiff gives a 
rule 12 3 * anſwer; 
then, if dhe defendant appears 
two 4 the Efboign 
Day of the next'term, he 


Bs * 
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and affidavit thereof be made 
and filed; and the deſendant 


doth not enter his appearance 
with the proper officer on 


ten days after Eaſter or Micha 


mas term reſpeRtively, judge | 


ment may be entered apainft 
him, upon ſuch certificate, if 


rules have been given; but if 


be does not. enter his appear» 
ance as dforeſaid, within ten 
days after ſuch term, he ſhall 
imparl until the, next term, 
unleſs the action be in Landon 
or Middleſex, and the defend- 
ant be in priſon within forty 
miles of the cities of Londin 
or Heſtminſier; and then, 
though the priſoner doth ap- 
" pear within ten days after the 
end of the term, he hall plead 
two days before the Effoi 
Day of the next term; and'in 


default thereof, rules having 


been given, judgment ma 
be entered againſt him as afore- 
ſaid. . 

4+ If a copy of the declara- 
tion be delivered on or after 
menſem Paſche in Eaſier 
or traſtinum animarim in Mi- 
chaelmas term, or in Hilary term 
or in Trinity, and the plaintiff 
mall thereupon give a rule 12 
appear and plead; if the de- 
fendant enters his appearance 


two days preceding the Effolgh 


Day of the hext term, he 


imparl until the next term; 


he ſhall 
impar] until the ſaid next cermʒ. but if he ſhall not appear wit 


but if he doth not appear within 

that time, | hall be. 
given againſt him. 

7 ; $+ If 


in that time, judgment may 
. 


term, 
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In B. K. , 


5. If a writ be returnable in 


any term, and a copy of the 


declaration has been delivered 
before the Eſſoign Day of the 
next term, the plaintiff, in 
ſuch next term, may give rules 
to appear and plead ; and if the 
defendant does not appear and 
plead, upon the expiration of 
the rules, judgment ſhall be 
given againft b.. 

6. If the declaration be not 


filed before the end of the next 


term, after the writ or proceſs 
by which the priſoner was taken 
or charged in cuſtody, is return- 
able, and affidavit. made and 
filed in manner as aforeſaid, be- 
fore the end of twenty days 
next after ſuch term, the pri- 
ſoner ſhall be diſcharged by 
common bail, ſigned by one of 
the juſtices of this court. 


In C. 85. 
5. If the writ be returnable 
in one term, and a copy of the 
declaration be delivered before 
the Eſſoign Day of the next 
term, the plaintiff in ſuch de- 
claration may give à rule to 
appear; and if the defendant 
doth not enter his appearance, 
and plead by the time the rules 
are out, judgment may be en- 
tered againſt him. | 
6. If the declaration be not 
entered, or left in the office, 
before the end of the next term 
aſter the return of the writ or 
; roceſs [by which the defend» ' 
ant ſhall be taken or charged 
in cuſtody], and an affidavit 
made and filed in manner 
aforeſaid, before the end of 
twenty days after ſuch term 
[Eafter term excepted, and - 
within ten days after Zafer 
term |, the priſoner ſhall be diſ- 
charged, upon entering his ap- 


pearance with the proper offi- 


. If any gaoler or keeper 
of a priſon, having received a 
copy of a declaration againſt 
any priſoner,, in his cuftody, 
ſhall ſuppreſs the ſame, and not 
deliver it forthwith unto ſuch 


1 e a et ſhall 


ulued againſt him. 


a copy of a declaration 


cer, by writ of ſuperſedeas made 
by him according to the anci- 


ent practice of this court, 


7. If any gaoler of keeper 
of any priſon, having received 
ainſt 
any priſoner in his cuſtody, 
ſhall ſuppreſs' the ſame, 'or 


not deliver it forthwith to ſuch 
priſoner, an attachment ſhall 


be entered againſt him. 


A ptiſoner committed for a contempt,' cannot be charged with 
' a declaration,” without leave af. che court. Pracf. Reg. 325+ 
But if he accepts à declaration, and ſuffers plaintiff to take 


judgment, de has no 
2 bil. 31. 


remedy. X. and (OR B. R. and C. B. | 


One 


* 
' 
* 
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One in cuſtody, on an attachment, cannot be charged in 
execution, + wen leave. Pra@. Reg. 825, 

A priſoner n cuſtody on a criminal account, cannot be YM 
with a civil action, without leave of the court. Sail. 20 

But fn priſoner on a charge of fzlony, may de che 
latte. Dollars v. Jufticc. Hil. q Gi. 3 

A perſon attainted even of high treaſon, may be avid with 
a civil action, by leave of the court, Rep oa. and another, | 
v. Macdonald, 1 "Will, CHI 20920 

The' court will not give ſeave to Se a oifoher with an 
ation, who has a' pardon upon hridifoit of tranſportation, 
beczuſe jt would defeat the effect of the pardon, and render the 
priſoner inca Ls of performing the condition on which de was 


pardoned, NO 848. 


MM , *s + + 4 kN 
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Of proceeding againſt Priſoners in Cuſtody of the 
Sheriff, &c. at the Suit of the Party. 


F a defendant, upon being arreſted, cannot find bail, but goes 
to priſon, and does not remove himſelf by habeas corpus, 7 7 
plaintiff does not N al e corpus into the bi 
the court, the plaintiff may dec}are againſt him in the cu ody of 
ee God Lo Gods ea E a Ss 
In ſuch caſę, of a defe enen in aftual cuſtody ff * 
want of bail, the plaintiff in either court muff declare again 
him in u term +, otherwile, if in B. R. defendant may be 
diſcharged, by, ſuperſedeas granted by thie court, or one of 
Jugges of it, on filing common bail ; unleſs upon due notice 
given to plaintiff's attorney, good cauſe. be, ſhewn to the con- 
trary.— And if the ſuit is in C. B. defendant may be diſcharged 
at the expiration of the to terms, "on ſuperſedeas to be allowed 
by one of the Judges, unleſs cauſe ſhewn to the contrary, upon 
notice given to plaintiff or his attorney.-/ide the diſtinction 
between the two terms in this court, and in B. R. next page. 
In C. B. upon a ſuperſedeas, for want of declaring within two 
terms, common bail muſt be filed of the term the /uper/edeas 
iſſued. Reg. 14, 15 Car. 2. ; | 
' Before the rule fil. 26 Geo, 3. B. R. Maar Benton 
thought, that if defendant did not faperſede himſelf till the third 
term, and filed common bail as of that term, yet he was not ob- 
liged to accept a declaration; and Mr. Cowper, clerk of the 
rules in B. R. had ſome doubt, whether a priſoner, ſuperſaded 
on filing commun bail, might not ſign a nonpros as ſoon. as com- 
mon bail filed, becauſe plaintiff had not declared within the two 
terms; but this ſeems impoſſible ; though there can be no 
doubt that he might ſign ſuch nonpros at the end of the tue 
terms after bail filed, | 2 TÞ. 


11 


— 7 E * 


® But if the priſoner is in cuſtody by virtue of proceſs from the 
King's Bench, that is, proceſs of bi// or /atitat, plaintiff muſt expreſs 
in his declaration, in whoſe cuſtody defendant is, by virtue of the pro- 
ceſs at the ſuit of the plaintiff, which ſhall be as effectual as if defends 
ant was in the cuſtody of the Marſhal. | | 
1 In the Kiog's Bench by rule Hilary 26 Geo, 3. plaintiff muſt 
Cauſe the declaration to be delivered to ſuch priſoner, or to the gaoler 
or turnkey, before the end of the next term after the return of the gro- 
ceſi—and if in cuſtody of the Sheriff, c. [and not of the Marſbal], 
Yep afidavit muſt be made, and filed with the clerk of the rules, of the 
delivery of ſuch declaration, time when, and to whom delivered, 
before the firſt day of the next term af er the delivery of ſuch decla- 
ration. ä | Fe 


LO By ! 


againſt, Priſoners ia Cuftody o 
Sheriff, Kt. at the Suit of the; Party, | 


Of 


| Ia B. R. | 
By rule Mil. a6 Gee, 
plaintiff muſt now: declare: be- 
fore the end of the next term af- 
ter the returnl | of | the proceſs, 
—— N — —— be 
taken, eta of in 
cuſtody, in all caſes; other- 
wiſe de will be /uperſedeable on 
fling commzn bail, unleſs upon 
notice good cauſe be ſhewn to 
the contrary ; and unleſs de- 
fendant is in the cuſtody of the 
Mar foal, there mult be an-offi- 
davit made and filed with the 
clerk of the rales, of the deli- 
very of the declaration, the 
time when, and to whom' de- 
livered, before the firfl day of the 


Geclaration * 7 2“ . 1 
Fhe King's Benth held be- 

fote this laſt rule, that a de- 

fendant priſoner, although fu-: 


may be c 


barged with a declara- 


9 


Burr, Nep. 4 pt« 1048. r. 


but not actually ſo- 
perſeded, if found- in euſtodys 


1 Kenrick.. 


of the 


In this court it is held, that a 
priſoner is not ſuper ſedeable for 
want of a ation, till the 
— 4 the term after that in 
ch the proceſs 14 returnable, 


not that in which he is arreſted, 


Mich. 19 Gee. 3. 2 Blackf. Rep. 
1242. The writ was of Eafter 
term, , returnable the „r re- 
turn of Trinity, and defendant 
was arreſted before the end of 
Eaſier term, and for want of a 
declaration in the courſe of 
Trinity, he moved for a ſuper- 
ſedaat, but the court denied it, 
ſaying plaintiff had time till the 
end of Michaclmas, by the 
practice and rules of this court. 
— $0 yote the difference be- 
tween this and B. . 
In the Common Pleat it is 
otherwiſe. Plaintiff not having 
declared again{ defendant, a 
priſoner, before; the end off the 


Jecend term, the defendant took 


out a Judge's ſurnmons for a f- 
perſedeas,28;h of Oct. and plain + 
uff's ageny bal time to write 


* . 1 


— 


1 
"5 


* * 


1 


3 — — 
* 0 * 


— 


dy the rule l. 26 Ge 4. F. K. where aprifoner fliall be taken 
or charged im cuſtody by any Sheriff or other oſp c, by meas proce? 
out of B. R. and ſhall afterwards be removed by habeas corpus, and 
committed thereupon, by this court, or any of its Judges, to the cuſtody 


of the Marſhal, the time for plaintiff's proceedings agajnft ſuch p 
ſoner ſhall commence and be Laan from the eifach being 25 
taken or detained id cuſtody by virtue of ſuch proceſs. 
Aud by the ſame; rule, no treaty or 
cauſe to proyent defendaht's having benefit of a ſuper /edeas 


o 


agreement ſhall be ſufficietc 
s for bf 


proſecution, unleſs the fame be in writing, ſigned by the defend 


or his attorney, or other perſon authorized by defendant, and it 
1 


therein expreſled that 
queſt, 44 I 2 


% 
1. 


proceedings 
| "WS <6 


ftayed at re · 
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of proceeding againſt Priſoners in Cuſtody of the 
* Sheriff; &c. at che Suit of the Party. 
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£3851. A eg to his client; not being able 
161 4 +. | toſhewcauſe againſt it, aſuper- 
wal Mr 29h, bes *  ſadeas was ordered on the 11th 
* | e Nev. but could not be ſeal- 
et - 9, + +, ed that night, but on the 13th | 


as ſent into the country; 
| The plaintiff after the ſum» _ 
| - mons ſerved, viz. woes | 
tk | charged defendant in cuſtody 
nl 4's with a declaration, and on the | 
* K 1 Iz th ſigned” judgment, ſent | 
LY 6/7 07S (412115 \- down "a fal. c. ſais and 
20 Net def n charged him in execution. The 
"| Court held- plaintiff /s-proterd- 
720 1409 0:4 ings, ſubſequent to the time of 
au ddeeſendant's being Japarſedeable- 
. ne and having applied. for a ſuper 
IPD ud ee ſedeas to be irregular, and ſet 
. js „ aſide the ca. ſa; with coſto, on 
17 eee defendant's conſenting not to 
7 Wh. | bring an action. Barna;' 400. 
Neither court will grant plaintiff a rule for time to declare 
Againſt a priſoner, ' Prac, Reg. $27» bene rite amy ngongt, 
But where in a writ againſt three, one was arreſted and lay in 
aol, and the other two abſconded, the court refuſed- to diſ- 
charge the priſoner, ſaying that he muſt appear for all, or lie in 
gaol till the other two are outlawed ; but in ſuch cafe, plain- 
tiff my move for time to declare againſt him in cuſtody. Eaſt. 
12 Ved, 3. | | 
So where in an action againſt two, and one defendant was 
committed to the Fleet, and charged with the action for. want of 
bail, and the other abſconded, ſo that the plaintiff was not able 
to bring him into court by arreſt; and therefore took out pro- 
ceſs of outlawory againſt him, which vnavoidably overrun the 
time for declaring, viz. the two terms; the court thought 
it reaſonable, as the plaintiff could not declare againſt the other, 
he neither being outlawed, nor in court, to allow a furiher 
time to'declare, Barnes, 401. But in ſuch caſe. the court 
will expect plaintiff to ſhew, that he has uſed all diligence to 
oullato the other. Barnes, 396. e 
More than two terms had expired aſter the priſoner was in 
cuſtody, and befote the plaintiff declared; and it was * 
| c 


-. 
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* * a | 
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Of proceeding againſt Priſoriets in Cuſtody of the 
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that the priſoner. might be diſcharged by fuperſedeas, the plan- 
tiff having neglected to declare —— two term. On ſhew - 
ing cauſe, it appeared by affidavits, that there had been a treaty 
of accommodation between the plaintiff and the defendant; 
and that breaking off, then the plaintiff — and the court 
held, that while # treaty ſubſiſts between plaintiff and defend - 
ant a priſoner, the plaintiff is not obliged to declare within the 
two terms, according to the practice; for it is for the priſoner's. 
benefit, that plaintiff. liſtens to propoſals of accommodation, 
p 3 Wilſ. 455. C. B. 11 11 7181. . DTC +1 
The court of B. R. reſuſed to diſcharge 2 priſoner: oat: of 
cuſtody, for want of proceeding againſt him within tun terms; a2 
miſtake having ariſen from two perſons being of the ſame name. 
$ 7b © 16 45 3G 79961 51464 G2 GR201KHG 70 sg ons 
e plaintiff had t different cauſes of INES 
fendant, one as admini/trator, the other as o/fignee,' "Def 
was arreſted at plaintiff's ſuit as adminefirator ; but in the title 
of the affidavit for bail, adminiſtratar was omitted though put in 
the writ, Defendant remained in cuſtody ſor want oi bail, and 
the plaintiff did not declare as adminiſtrator, tot his 
writ, but made a-new affidavit of his other demand a aſſignee, 
and delivered a declaration in the county gaol indorſed for bail. 
The rule to-ſhew cauſe. why a ſuper/edeas, &c. in the firſt cauſe, 
was made abſolute, the affidavit being a nullity: but the arreſt 
in the ſecond cauſe was held not to be void. Barnes, 391: C. B. 
But where plaintiff arreſted defendant. as executrix, and find» 
ing the adtion wrong as executrix, made a new affidavit-for bail, 
and charged defendatit with a new declaration in her on right: 
and upon defendant's moving for a common appearance and ſuper- 
ſedeas, the court held, that if there had been two-diffetenticauſes 
of action, the ſecond declaration would have beep a good 
charge: but there being but one and the ſame cauſe'of action, 
the proceediogs were irregular, and made the rule abſolute to 
ſet aſide the proceedings. Barnes, 391. C. B. 5: eh 1s 
The defendant was arreſted by writ returnable in Mich. term, 
and remained in cuſtody after the end of Hilary following, and 
then became ſuperſedeable for want of a declaration; but not ap- 
plying for a /edeas, and ftaying in priſon till Eafter, plain- 
tiff then diſcontinued the firſt action, and after tendering deſend - 
ant 6s, 8 d. for coſts toxed on the diſcontinuance, charged de- 
fendant in the cuſtody of the Sheriff with a new writ for the o 
cauſe, Rule abſolute for a * on entering a common ap- 
pearance. Barnes, 396. C. #, | * 
: | 
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ſuit of another}, betauſe there was one on the writ. 


| delivered againf a priſoner in'a coanty ga 


Of proceeding againdt Pridatietd-i in Cuſtody of the 
Sheriff, - &c:-at the Sait of the Party. 


: If a priſoner on me proceſs eſcape, anch is retaken om an 
eſcape warrant, and in cuſtody o the Sheriff, &e. the plaintiff 
declare' —— afrer taken om 


warrant... Rex. 6 dans, K K and ann 


1 Barnts, 26 5. 4 2. 


IF 2 — roctption Grail be locked on ab th 
time of the rendes from whencs en comming, ee 


Barn, 392. 8 


| If a devendane is im the cuſtody of tha 0 and the plan. | 
tiff has declared againſt him as in ſuch cuft he may, not- 

withſtz 
euſtody of che Aar by habeas corpus ad. fas 


iendum & 
db for the act 4 & 5 & . was only made for the ue 
and benefit of plaintiffs, to ſave them the trouble and ex pence 


of.ſuimg-out an Subriy corpes to the defendant into tourt,,,. 
and duet not. take away the plaintiff's comnorew right to re- 


nme him. Dr. Bettefiborth Bull, E/q; Burr. Rop. 4 pt. 1873. 


But ſuch; rennen nn enen 6 
de cetumable mda. 217 
It the priſoner — — 2+ che ſoit of the 
pleintif there is no noed of an affidavit on delivering the declz- 
ration [as there muſt be when he is in at the 
& 
Orazrs, N. B. C. B. 2 Fol. 144. Pratt, Rag. 330. 1 
A declaration againſt a ptiſoner in cuſtody, muſt ſhew — 
ſoit he is in cuſtoqy. L. Rm. 1 362. S. F. 1 Hf 120. 
In C. P. on a motion to ſtay proceedings upon a — - 


tion had not been entered in the Prothonetary's office before dew, 
rered, the court faid that it was ſufficient to enter the declara» 
CE time ry to: giving z — to Ren. e . 4 * 


1 


" 4 
. 5 


if he thinks proper, remove the — into tbe 


the declara- 


* 
- 
* * 
* 


. , 
= - 


& Peer in | Entry 
of the Sheriff, &c. under £ 2 Commit- 
ment. when 


THe * 


. 


Wins ene: bes cxuſe.of ation age . in ' 
On — of the Sheriff, cs he — 2 of remov 

into the court above, ch him with ſack 
2 ＋ cuſtody. of the Shereff, &c. if he would rb» 


move him, he muſt take out an habeas corpus ad reſpam d \. 

If the cauſe of action is not bailable, or under 10 le the pri- 
ſoner muſt be ſerved. with a copy of the proceſs, a in other 
caſes z and if he neglects to file mem bail, or enter a common 
appearance, the plaintiff, on affidavit of ſervice, may do fo 
for him, and proceed in (ack caſes, e to: the e as 
againſt any other defendant. 

But if the cauſe of action is above 20 l. and paint would 
proceed ſo as to hold him to bail, then plaintiff, if in B. R. 
male an affidavit thereof, and file the ſame with the clerk 
rults. If in C. B. be muſt fur wor capias, on which a 
watrant muſt be lodged with the g in order to detain him * 
in cuſtod 
In B. K. plaintiff, in order to charge a priſoner i in cuſtody 
of the Sheriff, &c. makes three copies of a declaration,—one 
on triple penny ſtampt parchment, called the bill, which muſt 
be fled with the clerk of the declarations—another on triple 
penny ſtampt paper, to deliver to the priſoner himſelf, or leave 
with the gaoler or turnkey—the third, like the laſt, to be filed 
with the clerk of the rules ; to which muſt be annexed an s- 
vit of the delivery of the one to the priſoner or turnkey, of 
which declaration and affidavit he will make an office copy on | 
ſtamps, or the plaintiff's attorney may do it himſelf : but if be 
does, he muſt take it to the clerk of the rules to be marked, 
when he files the original declaration and affidavit, and pay for 
the ſame according to the * 

In C. B. the plaintiff muſt file his declaration with the prothe- 
notary, and ſerve a copy thereof on the priſoner, or leare the 
ſame with the gaoler or turnkey. 

In B. R. the affidavit of the delivery of the declaration muſt 
be filed with the c/er# of the rules before the firſt day of the 
p_ term after 22 aration delivered. — By the rule \ Hi. 
26 Geo; 

In C, 5. there muſt be a like affidavit of the delivery, filed: 
with the 2 within the like time: but if Zaſfer r 


I Ot Priſoners, 


Of proceeding againſt Priſoners in Cuſtody of the 
Sheriff, &c. under a prior Commitment, 


40 ſecond term, ſuch effdevt muſt be filed within ten doys 
after, &c. * 

The plaintiff in this caſe muſt declare within two terms [that 
is in B. R. before the end of the next term after the return, 
the proceſs], and the cler of the rules if in B. R Le gr 
tary if in C. B. will enter a rule for defendant to appear and 
plead on the office copy of the declaration; after which, if he 
fail to plead in due time, a demand of a plea being wade, judge» 
ment may be ſigned : and if he does 2 o_ n then d 4 | 
we r are * an as in other caſes,” 


4 „ 
4 . ds & 34.8 9 . > of 
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Me, A like Abs 4s: ape; . e 
himſelf from one gaol to another ; but if be is in da of the 


Ja, 00 lach lber an. 6/1146. ae en ww 
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Of 


Ok Priſoners, 


Of proceeding againſt Priſoners in the Cuſtody of 


- the MARSHAL and of 


— 


1 In B. R. 
IN all caſes in this court, 
where a priſoner is taken, 
detained, or charged in a 
tody b ne proceſs, the plain- 
A bt ode 4 declaration 
before the end e the next term 
after the return the proceſs— 
otherwiſe he will be ſuper- 
ſedeable, unleſs good cauſe 
ſhewn to the contrary on no- 


tice,.->And incaſe of a commut- - 


ment, or ſurrender to the Mar- 
ſhal in diſcharge of bail after the 
return of the proceſs, and be- 
fore a declaration delivered, 
unleſs the plaintiff ſhall cauſe 
a declaration to be delivered as 
aforeſaid, before the end of the 
term next after ſuch commitment 


or ſurrender, and due notice of 


the WARDEN OF TRE 


1 


o _- * 


Ik an EF ſhall cen- 


der himſelf, or be rendered, to 
the Fleet priſon, in diſcharge 


of his bail, at the ſuit of any 
plaintiff, where no declaration 
bas been delivered, unleſs the 
plaintiff ſhall. declare againſt 
ſuch defendant within tuo terms 
after ſuch render, ſuch defend- 
ant may-be diſcharged out of 
cuſtody by /uperſedeas, to be 
allowed by one of the juſtices 
of this court, if cauſe be not 
ſhewn to the contrary by the 
plaintiff or his attorney, upon 
notice to either of them given 
by the defendant's attorney or 
agent, and affidavit made of 
ſuch notice. Reg. 8 Geo. 1. 


? 


ſuch ſurrender given, the pri- 


ſoner ſhall de diſcharged by 


writ of ſuperſedeas, to be grant- 
ed as aforeſaid,” on filing com- 
mon bail, unleſs upon notice 


given to the plaintift's attorney | 


good cauſe ſhall be ſhewn to 
the contrary. Regl. Hil, 26 


Geo. 3. 


\-& 


In B. R. where a priſoner ſhall be taken or charget in cuſtody 


by meſne proceſs out of this court, and ſhall afterwards be removed 
by habeas corpui, and committed by this court, or a Judge, to the 


Marſhal, the time for plaintiff's proceedings agai 
be computed-from the priſoner's being firſt taken, 


him ſhall 
tained, or 


charged, by virtue of ſuch proceſs. Reg. Hil. 16 Geo. 3, 


plainti 


If a 1 oner was arreſted, and in cuſtody at the ſuit of the 
; there is no need of an affidavit on delivery of the de- 


clarationg becauſe in ſuch caſe there muſt have been one on the 
writ: whereas if the declaration be as a new charge, there muſt 


be a new affidavit, Rules and Orders, K. B. & C. B. 2 vol. 17 


| 
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FLEET, 


has cauſe of aQtion a 


ot Priſoners, 
Of preceding againl. Poor in the Caltoly of 


SHAL and of the WARDEN or THE 


ainſt a defendant, * 


ſuch defendant in cuſtody by e a drclaration, ob- 


12 cuſtody of the Marſbal or Warden of the Fleet, he * 
ar | 


ing the following rules. 


(1144.2: a B. R. 

For preventing the 8 
of priſoners, A by declas 
ratrons, in the cuſtod - the 


TMatfhal of the Marſbalſea of 


this court, where the cauſe of b 


action againſt ſuch priſoners: 
does not ameunt to 10l. and 


from and aſter the laſt day of 
Anse term, no declar ion, 
whereby any priſoner ſhall be 
charged in the cuſtody of the 
Marſhal, - ſhall be ſufficient 
© cauſe of detaining ſuch pri- 
ſoner in cuſtody, unleſs an 
affidavit, that the plaintiff's 
cauſe of action againſt ſuch 
- priſoner does amount to 10 l. or 
upwards, ſhall be firſt made 
and filed with the cler# of the 
rules of this court, and the 8 
ſpecified in ſuch affidavit ſhall be 
indor ſed by him upon ſuch decla- % 
ration, before the leaving there- 


of with the turnkey. oft. 15. 
Geo, 2. a 
on Hence 


wprward;—Tt is ordered, that 


ia C. . 


1 


, For preventing the detainer 
by decler 


of priſoners, chagged 
rations, delivered at the Flea 
priſon, where the cauſe of adtion 
againft ſuch priſoners does not 
amount to 101. t is ordered. 
that no copy of a declatation 
delivered at the Fleet pr priſon 
againſt any priſoner there, 

be ſufficient charge to bold 
ſuch priſoner 40 bail, or to re- 
tainſuch priſoner in cuſtody for 
want of bail, unleſs an | 
wit, that the plaintiff's cauſe 
of action amounts to roll. or 
upwards, - be fuſt made as. 


filed in the prothotiotary's .of- 


fice, and an indorſement made 
by the ſaid 8 ar bis 


l be NT and. > 
more. Hil, 8 Gee. 2. 
In explanation of the above 


rule, it has been N 


that if a defendant, arr e 
proceſs iſſuing out of the 

of King's Bench, and in cuſtody 

for want of bail, remove — 
ſelf by habeas corpus to the Fleet 


93 and the plaintiff charges 


him ia the Flet with a copy of 
a declaration, he is not obliged 
to make and annex an afhda- 
vit, 


J 


Ot Priſogens. 
Of proceeding gien Priſoners in the © 


de 
of 


the MARSHAL and of the WARDEN or 'THE 


Fiuer. 
Is B. N. 
<4?) „Nn 
A 
Hence it appears, that where 


2 defendant is in the cuſtody of 
the Marſhal, under a former 
co may deli ver a 
ation, and not ſerve him 
with preceſs, whether the cauſe 
of action ices bail ar not 
due if 2 requires Gail, 
there muſt ue an filed 
with the clerk of the rules ; elſe 
it is no cauſe of derainer, if he 
ſhould be ſuperſeded in other 
actions againſt him z but then, 
as in all cafes) wherecthe cauſe 
of action does not require bail, 
common bai / mult be 


nee as #equire bail. 
Proceſs may be ſerved on a 
mende cuſtody of me Marfhul, 
 thaving" ſurtendered himſelf to 
talte the benefit of the act for 
-relief of iaſalumt (debtors, Pry 
*. L 

a | 


SS 6s @a SF? 


Fo 


led ia choſe . 
actions, on being ſuperſeded in 


123 1 

Jn CB... © 

vit, as by the above rule is di- 
refed, in regard there was an 
affidavit made of the debt when 
the plaintiff took out the pro- 
ceſs upon which the defendant 
was auwefted ; but if a declara- 
tion comes in as a new charge 
againſt a priſoner in cuſtody at 
the ſuit of another -plai 
there the above rule muſt be 


obſerved. is fr we yy "won 


C. B. 4 
855 bath 8 
* ao again a priſencr | com» 
mitted to the Fleet, he may de- 
liver à copy 10 the defendant or 
exrntey, and. after rule given to 
e 
ter daliueng of the decleration, 
and affedavrt being made of the 
delivery, the plaintiff may fign 
agwent 2s if the deſendant 
d been cha at the bar of 
the Gommen Pleas for Exche- 
]-with ſuch action. 6 g 
n 


* 


14 4 01-41 

, " neigt 
A e ſurrendering as 2 
Fugitive, cannot be 
with a declaration under this 
act, becauſe not committed. Prac. 
Reg. 126. 1 2 2813 but 
it ſeems he may be arreſted. 


; Jbid.—and vide 2 Blackſ. Rep. 


970. That a fuzitive ſurren- _ 
dering bimſelf to the Fleet, un- 
der the inſolvent act, is not a 

priſoner 


1252 
W B. R. 
Te 8 | 2 


cuſtody of the Marſpat; in va- 


cation time [inſtead of the old 


method of ſuing out an habeas 
corpus ad reſpond.” teſted as of 
laſt term), the plaintiff muſt 


a bill of the priceding term, 
and then deliver or leave for 


the defendant in cuſtody, a copy | 
of the declaration as of the pre- 


ceding term, and make an affi- 
davit .of the delivery thereoh, 
Burr. 47, 10522. 
And ſo in term time, 2 
the defendant is a priſoner in 
cuſtody of the Marſbal, you 
ingroſs and file a hi, and deli- 
ver a copy of the declaration 
thereon to the priſoner himſelf, 
or leave the ſame with the 


— and give à rule to 


plead, demand a plea, and 
proceed as in other caſes. . 


In this court a bill muſt al- : 


ways be filed againſt a pri- 


5 ener; and for want of it, he 


is intitled to a ſuperſedras, al- 
mo he has pleaded, © | 


ding * Priſoners in the Cuſtody of 
ap xs and- of the WARDEN oF THE 


In C. B. 
Fer in the cuſtody of tbe 
arden, nor liable to be 
charged with a declaration. 


To charge a priſoner in the 


cuſtody of the Warden of the 
Fleet, in vacation time, the 


plaintiff draws his declaration | 
as of the preceding term, gets, 


it ſtamped by the prothonotary, 
and delivers or leaves it wi 
the clerk of the papers. 


% ' , 


<> ths 
n 
; * 
To: Foy a N 9 
term time, the plaintiff draws | 
his declaration, gets it amp» 
ed by the prothonotary, and de- 
livers or leaves it with the . 


of the papers of the Flat. 


* 4 + % 
. «& * 


When the defendant is a 
priſoner in the Flint, the de- 
claration muſt be entered with 
the prothonotary, before the de- 
livery of the de declaration to the 


defendant; but if the defend - 


ant is in any other priſon, it 


need not be ſo entered before 


the delivery, but it is ſufficient 


to file it any time before à tue 
is given thereon to appear and 


plead. _ 

And note;—That when as; 
defendant is in the Fleet, the 
_ declaration, indorſed 


by 


— 


Ot Priſoners,. "7 
Of. againſt, Priſoners in the Coſtody;of 
the * and of the WaxDbzx or THE 
FLeeT. - PT UL, 
ff - i 
: In, B. U. zl. nt In GB rn Gts 
= ak 61 Of 1-344 Nit 5996681 the 5 Soul be 
i unnd in Notd e. left at the 23 and nods. 
b tym fin 6.1} B01] SIT ABEL copy thereof. : hereas, when 
e deen ant ia in anetburgeok, 
nu 7... 4 win? eee We dialar ation is filed 
re of 4s Withithe protimcterysoapdun 
34 6 4; WIT yd Mae! copy thereof) — age 
| arab . 
T3153 1⸗ Bernet, 315+ GOT EALL 
«! 4 adlige 6 V3 248 77h l i a bi 2 
A R is alſo. da) CONES 
plaintiff ;hicalelf in that cauſe ; but not 
1 long a0 he is in 440. * e 


Reg. 328. | 
is irregularly delivered,. tha — ag 
muſt complain thereof — judgment. Prat. 329 
. . Defendant obtained a ſuper/edeas for unt of ion ; but 


haviogs; whilſt ig. cuſtody, drawn a, bill of exchange. in plain: 
tiff's favour, ſor part of plaintiff's debt, which draſt 
dr. r to be accepted, plaintiff, avs defendant was. 


„ K 
the diawer of the. ſaid bill. Deſendant ſwore, that by agree- 


ment between him and plaintiff, the draft, 2 was | 
to be delivered back to defendant. The . t 


del. if a defendant he ſerved, with. pg, or s 
READS TEST 


the ation muſt be delivered to the tarnkey, Bates 
—_ I 9 491 . 
981 2 > addin. 2:1 4 N. einn Jr! 


| | 
"my 


Vor. . 3 das £ 4bad + | oy r s i 5: OR 


18 
or bent 


Sz. 


— 9 1 hd 2 — 
F a priſoner in 
| ſta, bn - pe 1 re. 

to dhe Fer, 


move himſel 

before the phaintifi has declared 
againſt him, the phuintiff then 
muſt declate in C. B. and can- 
not proceed further B N 
unlen he brings the duſt nde 
247 wi there dy babes. m_— 

1 8 2899 * 

1 if a priſoner in the cof. 
tody — the l;aſter:be- 
with a dectarmion 
in B. R. removes himſelf 7s 4 
the Fleet, the plaintiff 


proceed to judgment in B. R. 


and then bring the deſendun 
back by — corpus ad don, 


And . * don 
the defendant's removal from 
B. R. to C B. before plan- 
tiff has declared, the plaintiff 


tic terins [Vide the rule Hil, 
16 Gas. 3. ante], the defend- 
anit's application for u 
dex muſt de made to 


0 not brought back by hi- 


dy A it N. 


„ <5 


If two writs of . nn $2; . on out 2 B. R. — 
the other out of C. B. where the perſon is in gaol, the writ 


ich is fieſt ſetved ſhall have che bod z and the r may 
* * Ne Bands 


©? Pitloners, 


apajnſt Priſotiers — > tm: 
- * Yelves when charged with Proceſs. 


ſhalſea before the 


aſterwirls'to the 


in dim in ide 


does not declare within the 
term, the defenda 


horſes BUR, Of 
But if he — iter tÞ= | 
ingaarged with eu deolaration_ 


corpus], then, ſor want f 
not being charged in exceation = 
in due time, &c. he muſt ap- i 


C C * 

If a 2 in the m 
removes himſelf to the Har- 
plaintiff has / 
declared, the jun muſt de- 
clare in B. and cannot 
* in C. B. un- 
ſs he brings the defendant 


it's x tdi bs "te of 
W 
tion in . BY removes Mer 


the plein tiff muſt 1 
in C. B. dad then 
catry him dack by habeas cen pan 
ad 1 . 
*. alen 015; 2 


Aud et of open 


defendant's removal from C. 


B. to B. R. before the plains 
tiff has declared, the phiaitf 
does not dechire Within th, 2we 


nt's#pplices 
OOTY 
1 146 Np! " 13 
bat if he removes, "aſter. 

cherged wih u deelata« 


tion for u 


1; 


t Pridgna 8 
a eee Ri Fa e 


; biaaſelf. 
1 * IS Doc rem 2 * ne they 5 
0 2 Apr tof a 6 8 — 
b within 7 f 2 2 5 "Is Fm) | 
? (charged . ſex at be j Tuff) 
8 — e : iff Gen- 
* vered a declaration in the enc 5 "and fot's 
— in &. B. wh 255 0 
* 
2 — . 2 wide 


el B. K. 
— ul.  Deſiddbe int 
e 7 babea ery * ed wich" u lei 
1 


nes Oe making d | 
vit; on which. e mov ved. to be ditch dn a 
n = d le 4h ef e 
bai » Plaintift ou e made an 
debt in this 88 and procured i 428 be ind6r on the'dethh- 
ration, according to the rule 8 Gee. 2, A rule Was made to 
ſhew cauſe, which was diſcharged, the court being 6f wo, 
that the rule of court wg 1A caſes, A e 


tion is the firſt this 
DP 


26 


In B. K. 

8 * the 3 _ 
88 tody of the eriff, a 

4 r and plead muſt N 

oh den before 0 

. "tho delivery of the. declaration; 

? wit muſt now be 

e clerk of the tults, 


Feſt dey of the new 


ration, &, Kar. Hil. 26 


the cuſtody of the mar 


four days excluſive before the 
may impar! till the next. 


term. Barnes, 244. 


If proceſs is returnable the 
firſt day of Eaſter or Michael. 


be delivered before r an 
paſche, or the morrow Ay 
Souls, and affidavit thereof filed, 
the defendant muſt appear be- 
fore ten days after Eafier or 
MMichaelmas term; and if he 


3 * 7 7 * 
- © 1 4 i * 27 6 , „ — 
ww 1 ; nner Oal 3 An 31) 
Of the Rule to appear and plead, &c. 

* 1 * 1 


is flled of 


term Hier the delivery de Ke 10 K. OL At vl 


* if the defendant! is 1 © $ | 
no" wit the eee 


| End''of the term, the defendant 


mas term, and the declaration 


appears within that time, he 


may imparl till the next term, N after thoſe days, the 


| In C. B. 
25 
in | be fie wi 
But if 
wor I 
NE. 


* 
7 


if defcnt 36:8 be. 


offdavit of delivery. is. neceſs of Yelivery 
fary, but a rule to p A 
be given of courſe. And if ; 
the declaration is delivered If defendent is Im a commun 
days excluſive before the end of © rat, and the ee is de- 
term, and ruſe given, and plea ivered before the 2 
demanded [which muſk be done the term, the rule 
on the back of the declaration], 4%. 
the defendant muſt plead as of ae ö 
» that term, — But if the bill is * 
- not filed, and copy delivered 75 


| If a declaration is delivered to a priſoner the laft day but one | 
of term, he maſt plead two days before the eſſoigu day of next 


In Eafter and Micha«lmas 
terms, if the declaration is de- 
livered before m-n/em paſche, or 

morrow of All Souls, the rules 
to plead are out in ten days af- 
ter the term, except the action is. 
in Londen or Middleſex, and the 
defendant a priſoner within forty 
miles, as in B. R. 
If the declaration be deli- 
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within three terms® next after 
declaration delivered, if by tbe 
courſe of this court plaintiff 
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Tbe defendant, tough not in cuſtody, ys upon being ta Aken, 
but ſurrendered himſelf in diſcharge of his bail, is ſuperſedeable 
within the above-mentioned rule, and its conſtruRion, and the 
practice of the court: and the time runs from notice of the de- 
fendant's being in cuſtody. 

The defendant was diſcharged o out of cuſtody by eee. 
on entering a cmmen appearance, for want of plaintiff's proceed- 
ing to judgment within three terms after declaration delivered. 
Plaintiff afterwards obtained judgment, and deſendant bein 
taken in execution, moved to be diſcharged, inſiſting, that thas ale 
ter a ſuperſedeas his perſon was free, and could not be again de- 
tained by proceſs in the ſame action. Per Cur, After conſult- 


— 
- 


8 Of which three terms; the ter in which ſoch declaration ſhall 
be delivered ſhall be one, according ty the rule Hl. 26 Geo, z. 
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dem in Execution; 


rde plaintiff Woll bebe every dy 


The writ of enquiry 


plies for 5 faperjedans for want of plaintiff's proeceding to fine 
gment within — terms after the declaration, and a 


— to ſhew cauſe, which was made abſolute. Barnes, 1 _ 
The defendant} u priſoner, applied to be-diſchai 
, for want of being char 
after judgment. - Phe plaintiff excuſed himſelf by the delivery 
of a ca; ſa, to the gaoler within due time. Buy the court held 
that to be inſufficient,” The cg. ſa. "ought to have been deli- 
vered to the ſheriff, and Wo ane acrant do de gaoke 
—_ 389. C. B. | 10 
" Withia two' — 8001 judgerent; plaintif, inficad 
ng deſendunt in executions charged: bim with — 
tion in an action of debt on the jodgment. The court held 


rhis declaration vexstious, and no cauſe againſt e a 


"mage the rule for a ſuperſodens abſolute. — 
On motion for a u ſedear for wu of p 
ment 3 terms after — aorears wh, Ner 
ſhewn,” ir was Gontended;" that the judgment, "though not 
ſigne Alk Michoimur vacation ¶ Micharbnas being the third 
2 was # judgment vf Miubueimu derm whicts @ Was ſuMiciont 
to prevent fu . Pur Cari" Nhe three termy 670 
Aalen to be tnc of thet term Whereof the —— 
and anſeſe plaintiff proteede te fig Nn judgment within" the 
i tern he · is es late, Rae #bſoluce” for- a . 
Barnes, 379. AA Ges un ph e off or Away 
noa be defendant» was” nnto oourt. by habeas cor pu od 
ſueienuum, to de- charged" in execution ; which delag ob- 
jected to. becadſe 2 had before made an order for 
Jedeas; which Wass hatgedr with the warden, and 
appearance entefed : but as defendant had not ſerved th older, 
not allowed the . as till after the haben: 
wir the wardeng che court held that h muſt 1 and 
cher; be might apply afrerwatds as sdviſed. T SUD Wy 
at his peril} "Barnes, $79 9 G Z. du nat bad va 
The defendant in -Michablmasr tim wu ſurrendeftd in At. 
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he 'of hig buil ; und afterwards,” without piviog'uhy notice 
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Hiury, charged bim in execution” as & ſony in R. end 
5 r for's 


* 


„eon "$7 


; = 


"At 'the ſecond term. to 
cha e priſover. 2 Walſ. — — ebe 1. eee 
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then a ſcire fatids 
againſt him, returnedle the fielt return of Hilary, to ſhew cauſe 
why they ſhould not have execution of that judgment ; to which 
ſei: fa. the-deſendant NMesded the whole matter fiated, and the 
bankruptcy of the plaintiffs iber. Tawhich the a — 
Lark, The 


moved that he might de diſcharged e „ the plaintiff 
not having charged bim in — But pur 5 
The bankrupts could not charge defendant in — — 
Hilary term, becauſs the f were entitled to the begefit of 
tbej „ and had ther brought a fi. fol upon |it. And if 
defendant had any land {which he may have ſot any woe At we 


know}, ſignees perhaps chooſe 
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! aw « ln 6 bagel for rn of 
t he may aſtet werds be taken in-execution ; — 
5557 een want of being charged in I 
Pra. Reg. 333. 2 Vol. Rules ang Orders, 135, 6, 
A, priſgner 8 au inſolvent aft, and. afters 
arreſted for a debt excocding the ſum limited in the act, 
not be diſcharged on common bai, Ld, m, 1088. 


If zhe deſendant is diſcharged — the Lordi a, — 


zetaken on execution or bau 1 Berndt, 2 11. 
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changed, and tbe. court held, that — > wr ph *4 


Priſoner at the plaintiff's ſuit nöd nat at any other per- 
ſon's, ſue could not gegulatly ell with the ſecond. der 
* claration after reverſal of the fi 9 — whereon ſhe had 
| been wroogfully gerained ; and therefore. ardered defendant ta 
be diſcharged. Peachy: v. Bowes, » Barnes, 368: C. K. 
But, where myqp yg the plai 
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” Judgment againſt Priſoners, and af hits | 


them in Execution. 


* In B R. 


In C. 


a rule from the clerk of * by judge. Aker which, e carry 


tulen, and ſerve the marſhal it to the clerk of 


the papers at the 


with a copy, on which he will Fleet, four days beſore the re- 


write his acknow 
the defendant's being in his 
cuſtody. Then he muſt enter 


' 2 tommittitur in the mar/boÞ's . 


book, and file ii. Mete on N. 
Tr. 2 Geo. 1. t 3 Fog 

V pon motion to ſuperſede the | 
defendant; as not being charged 
in execution in tus terms, the 
court held, that the committitur 
muſt be actually entered on re- 


lodgment of turn, and then the defendant 


muſt be drought into court ta 
be n in anne 


1 a defendarit be bake 
into court upon an habeas cor- 
= s ad ſatisfaciendum, he can 

charged in execution on the 
laſt judgment only, on whic 


cord, [before the end oi the ſe- the holen, corpus iſſued, — 


cond term ; and that there is 
no extenſion of the time to the 
continuance day aſter term. 


there de ſeyetal judgments on 
which he is to be charged, 


there muſt be an babegs nl 


Nor. is it ſufficient that there on each, 


be an entry in the mar/hal's 


| book imtime: Stra. 1215. 


A commuttitur in execution 


"a haheas corpus We fad 


was entered in the marſhals." ahnden! in one cauſe only; 


bouk, but no commitiitur piece 


three judgment rolls were pro- 


filed;. nor was the commuittitur - duced in this, and two other 


entered on record within two 
terms. Rule abſolute for diſ- 


charging defendant: on the au- 
thority of the above caſe ; ſor 


the committitur ought to have 
been actually entered on re- 
cord 2 t 
. cond term. A v. Philley. 


If the defendant is in the 
cuſtody of the ſheriff, a ca. ſa, 
muſt. be ſued out, and a war- 
rant thereon. lodged with the 
yanked. #f i= ü 


8. 0 
* 


end of the ſe- 


There muſt be an Bobeas corpus 
on every Judgment. Barnes, 


csuſes, by the attorney for the 
plaintiffs, who deſired that de- 
fendant might be charged in 


—__ in all three. Bux 


judges in the treaſury 
2 Rh, ay, only be 


charged in in that cauſe wherein 


the habeas corpus is. brought, 


2 
0 Toe fa ſame in C. B. but if 
the ca. ſe. be delivered to the 
gaoler inſtead of the ſheriff, tis 
well. 2 Barneys . 


Ot 
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10 diſcharge a priſoner in any cite, whether for want of 
declaring *, neglecting to proceed to judgment, or not 
charging him-in "execution, his. prin way ty take out a. judge 
ſummons, to ſhew cauſe why def, not bo diſcharged, 
for want of charging bim (or whatever the caſe is) in due 
time, and ſetve the ſame on the oppoſite party ; and if. the 
plaintiff's attorney do not attend thereon, or canſent to an 0f- 
der being made, the defendant's attorney muſt make an afida- 


vit of the ſervice of the ſummons, and his attendance at the 


time therein appointed z whereupas, the Judge kanye An o- 
der for the — s diſcharge, on filing common <a 

If the priſoner's 12 the cub of the, mar/hal [owe Hi 
Bench, he muſt get t6 from. the cia of ile commun- 
baits, that dame hatin e him, by order of one of 


the judges 3 on producing which ce ificate to, me mar; bal, we 
will diſcharge him { but ſince the * „ fuære, if 
he muſt not produce the Nee | 


But if the priſoger is in tady of 2 Ke. b he mutt 
ſue out a torit of ſuper 2 4 ee which ar the office, 
the bail. piece, ſigned by one; of the judges, is a. warrant to the 
officer with whom you leave it, and be deliyers it over to the 
* clerk of the commaen' hails to be file. 

But in the Common Pleas in all „whether the defendant 
is in the Fleet, or in cuſtody. of. the ſheriff, a, ſuper ſedeas iſues, 
to be allowed by a jugs to diſcharge him out of cuſtody. A 
E. 8 G. 1.— And nns n 


26 Gee. fo . wb 3 b Ut * 


6.0 77 


? Bat in eder n for want of decking. 
cording to the rule, 2 Ges. i. F muſt alſo an beer 


the clerk of the declarations, if in B. R. that no bill is fled in 17 
office againſt the defendant ; and a certificate of the 2 wherewith 
I. s charged, from rhe clerk 2 papers "of the King's Rexch 
priſon, if in cuſtody of the merfbal ; and from the gaviey of 2 "if 
in cuſtody of the Serif or , officer. | e 
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Of Prifoners removing themſelves by Har 48 
Coxyvs from the Priſons of inferior Courts into 
the KiNnG's BEN or FEET PriSOons. 

A Priſoner in the priſon of an inferior court, will. often ſve oo 


an habeas corpus cum aii, in ordet to turn 
the King's Bench or Neat Prijon. nn, 20 N 2185 
But if it de returned upon er er carpui cum catzſd, 
that the priſoner is condemned by judgment, he. ſhall be re- 


manded, and remein in priſon, without being let to bail againſt 
the will of the-plaintiffs,-unleſs ſatistaction be made them of the 
'fums adj udged. 2 Han g. Aut. 1. 4. 1. nenen 0 p<; 
A deſendant brought into court by habeas corpute, directed to. 
the ſheriff of G. , prayed to be emitted to the Fiber; with the 
eauſes mentioned in the return, Which were, zſt, A detainer 
for want of fureties, 5y 4 warrant from: a juſtice of the peace, 


for leaving u baſtard thild, whereby a pariſh became chargeable 
with its mainteriance, —tdly,; Au excommunicato capiends. — 
Ys 


— - — 


— — 
—— 


out of Chengety, retutnable in ine King Bench. And 
With Exchequer proceſs on à recoguizance forfeited at the: 
ſions. The court remanded the : priſoner, being of opinion, 
- that as to the two firſt cauſes of detaitier, they had no juriſdic- 
tion; dut 28 to the third cauſe, the court inelined to think, 
that zs it was not oh an extent, the defendant might have been 
committed therewith abſtraQly conſidered: \Barnes,' 223. 
A defendant.was taken in execution in the admiralty court, 
and wanting to procure his liberty, gets a-perſon to whom he 
--was indebted to ſuc out an habeas corpus ad reſpeondendum, in or- 
der to be turned over to the Marſbalſea: And beigg thereby 
brougbt into court, it was moved, that he might be committed 
to the Marſbalſea. Sed per Cur. Though upon an habeas corpus 
ad fubjiciendum, this court, upon a charge of treaſon or felony, 
would have, turned the defendant. over to the 'marſhal ; or if 
a bill had been filed againſt him, ſo that he had been in the 
, cuſtody of the.marſhal before; but yet, in this caſe, the court 
cannot do. it; becauſe there is no. plea in this De at this time, 
depending agaitiſt him: and it cannot be, becauſe. he is not in 
cuflodia mareſchalli, And he was remanded by the whole court. 
owler v. Leite. Ld. Raym. 789. Salk. 351. | 
So in Dr. Watſon's caſe, who being arreſted upon an c - 
| municato capiendo, after an excommunication in the Spiritual 
Court, for non-payment. of coſts, in a ſuit in which he was con- 
demned, was brought into B. R. by habeas corpus ad reſp. J. S. 
de placito debiti, &c. And on motion to be committed, he was 
remanded, becauſe no ſuit was depending here againſt him, the 
Dill of Middleſex not being returnable till next term. bid. 


— — 


— 


— ͥ 


* 
| 
4 
| 
1 
| 
0 
q 
ol 
ji | 
10 
| 
q 
I 
{ 
1 
. N 


If 


Ot Priſondrs, 3k 
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Co pus from the Priſons of inferior Courts i into 


the King's Bene of Free: Paigons: | (} 
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upon an bub. atv n w go over intmͤ the 
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bim; be hall not de e th 4 all he has 28 
the cauſe here; und he ſhall not 222 
after u prolling dſendant 3 and o N 
Pleas. EA Hall retain the . in which he le 
firſt attached; ae iter ie has undes chere, mn | 
dim where you will. drk. 3%. 

Action having been en m B. K. ird ere ür cuſtody 
of a hill nies ren bon reg, a habeas eh was fail 
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mitted to the Flat; and coin committed ugk che 
of the rruru was paſt} Bm, 271. C. wy y r 
a appears, ende ee ty in 
duſtod 12 pfoceſs from arjdther court than that tb 
de gen which He Fouls e turnen wer he mut {befork 
= he can be turned over) procure himſelf to be "with 
fome proceſs iſſuing out of the Ehurt into the priſon of Which be 
would be turned over, and then bring bie er thi pier, "tl tha he 


ma as with fuch 
Where En t into court upon an Haber 
us, 1 „in order to be committed to the 
of the — a welt; with the return, 1. 


with the ary, of or Jules lt tote Sled 3 
or note of ſuch teturn of the writ, under A 
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2. de 
G is a puniſhment. infl on a perſon for a ar 
contempt and contumacy, in refuſing to be amenable to, th 
and abide by the joſtice of that court which hath lawful autho - ce 
rity to call him — them; and as this is a crime of the 2 
higheſt nature, being an act of rebellion againſt that ſtate or in 
1 of which he is a member, ſo doth it ſubject the pr 
party to divers forfeiturea and diſabilities; for hereby be.loſetlr 
leram legem, is out of the king's prote gion, &c., Go bot, 
128. Kol. Ab. $02. daa. Dr. .and Student, dial, 2. c. 3. pe 
But as to the — refuſing to | herein the * of 
diſtinguiſhes between outlawries, in. capita caſes, and thoſe of et 
an inferior nature ; for as to outlawries in treaſon and felony, - ar 
the law interprets the party's abſence a W his w 
guilt “, and, without' requiring further proof or. ſatisfaQion, tr 
accqunts hien gui y of the fact, on Which enſues corruption of ol 
blood, and forfeiture of his whole eſtate, rea! and perſonal, | th 
But outlawry in lefler crimes, or in perſonal actions, does not te 
occaſion the party to be looked upon as guilty of the fact, nor ſy 
daes it occaſion an entite forfeiture of his real eſtate, but jet is 2 
very fatal and penal in its conſequences; for hereby he is re- 
Krained of his liberty if he can be found, ſorſeits his goods:and * 
.Chatcels, and the profits of his lands, while the outlawry remains N 
in fare, Plow. 941. 0 H. 6.206 b, 
* ſtated the difference between outlawry in gibs 
Tale » | ſball proceed to ſhew in what civil actiant proceſs as 
awry lies, in what manner a defendant may 0e e ; 
= outlawry, and how ſuch e may be a or x 
Jever __— 1 
* orcs of anew is in v0 al bis woos a cqpin ew N 
t when r ori 
So chat the proce ALIEN y ging, : 
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The ſtatute 13 Car. 2. flat. 2. c. 2. being made to remedy, 
ſome ® abuſes which crept in upon authotiſing the arreſt of the 
defendant's body by the bill of Middleſex, latitat, &c, in B. R. 
and the general writ of capias clauſum fregit in C. B. provides, 
that no perſon who ſhould happen to be arreſted by force or 
colour of any writ or proceſs iſſuing out of the King's Bench or 
Common Pleas, ſhall be forced upon ſuch arreſt to give ſecurity 
in more than 400. wnleſs the true cauſe of acJion be particularly ar- 
preſſed in ſuch writ or proceſs. "ev i 1009 

his ſtatute not having remedied all the miſchiefs that pre- 
vailed, as the ſheriff was (till to take bail for the defendant's ap- 
pearance in 40 l. even upon a general writ, without the clauſe. 
of „ ac etiam; and upon writs wherein the clauſe of. “ ac 
etiam was inſerted, he was authorized to require bail upon the 
arreſt to the amount of double the ſum ſpeciſied therein; which 
was ſtill an engine of oppreſſion in the hands of a malicious and 
troubleſome plaintiff, as he could expreſs any ſum in the clauſe 
of „ac etiam, or lay his damages therein to any amount, and 
thereby keep the defendant in gaol for want of bail - the ſta- 
tute 12 Geo, 1. c. 29. was made to give a further remedy for 
ſuch abuſes, and provides, ** that no one ſhall be held to bail, 
upon the arreſt by proceſs from the ſuperior courts, unleſs an 
% affidavit is previouſly made, that the cauſe of action amounts 
« to 10/, or upwards; and that where no ſuch affidavit is 
« made, that the party ſhall only be ſerved with a copy of the 
„ proceſs, in otder that he may appear to the action; and, in 


| ** caſe of his non- appearance at the return, the plaintiff has 


« liberty to enter (on affidavit made of due ſervice of the 
% proceſs) an appearance for him, and proceed as if the party 
<* had actually appeared.” Then came the ſtatute 5, Geo. 2. 
c. 27. to remedy the inconveniencies from the proceſs being in 
Latin, and required the ſame to be in the Engii/h tongue ; and 
where the party is only to be ſerved with a copy thereof, when 
no affidavit is made of the debt's amounting to. 104. or up- 
wards, enacts, that an Engliſh notice, in writing, , ſhall de 
** ſubſcribed on the copy of the ſaid proceſs wherewith the 
«© party is to be ſerved, to the intent to warn him to appear at 
&* the return thereof, to anſwer the action againſt him.. 

Theſe ſtatutes have, in great meaſure, occaſioned the practice 
of outlawing defendants to fall into diſuſe, as 2 plaintiff may 
proceed witn leſs expence, and more expedition, in bis action, 
by not taking out proceſs towards outlatury, than by proceedin 
with an intention to outlaw, ſhould the defendant ftand out 3 
be outlawed, the proceſs. thereto being dilatory and e 


But till a plaintiff in ſome caſes, and particularly if bis Aon 


: ' 


is againſt a defendant, who it is apprehended will be litigious, ot. 


1— 


— 


„Vid the Introduction. : 


—— 


an ac etiam in it; 


| notice ſubferi 


„ t Outlawry 


f iffcult to be arreſted, and has property wherewith to ſatiaſy 


the plaintiff's demand, and all the charges and iticidental ex- 


ee of the dale, will find an advantage in this wel 


of proceeding. 


The aforementioned ſtatute of Cha; 2. was of equil ſervice to 


plaintiffs a6 to deſendants; for a plaintiff who thoſe to proceed” 
by original, could inſert any cauſe-of perſonal, action in the 
clauſe of ** ac etiam, — the coþ/ar ;"arreſt' the party imme- 
diately, and require bail to the amount of double the ſüm ex“ 
preſſed thergin; but ſtill 1 defendant was ſuppoſed to be 
arreſted for the % mentioned in the writ, though, in fac, 
no ſuch charge coul be alledged againſt him ;] and not for the 
debt ot damages inſerted in the © ar etiam” clauſe, the intent 
of 'that' being nothing more thin to ſhew the ſheriff,” to what 


amount he was to infift upon ball if he arreſted the party, 


This ſtatute of Cha. 2. gave a plaintiff who had an action of 
debt againſt a defendant, if he ſued by original, an opportunity 
alſo of avoiding the fine paid to the king upon ſuing out his 
original writ in debt, becauſe he could inſert the amount thereof 
in the ac etiam clauſe of a capias, and, if the defendant was 
arreſted, require bail in proportion to his demand; which ' was 


* P 
N 


* 2.2 


with ac am. 


* i 


Since the Ratute alſo bf 12 Ges. 1. c. 29. before mentioned, we 


x 


to*baif;: he is ments ſerved with a copy of the proceſs, with a, 
d, to appear; and upon. no appearance within 


procetd as KM" had regula appeared to the addion. This 
es not 'warranting bail, if the defend- 
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Ot Dutlawory©. _ 
proceedings towards out/azory, affords obe reaſan, why outlawry 
is not often heard' of now upon cm capias's Quare clauſum 
fregit, Another reaſon alſo is, that ſhould # plaintiff graceed- 
with an intention to nta the defendant upon common" capiar's, 
and the defendant even not come in; till- after. the eavgi facit, 
he may, notwithſtanding, reverſe the outlawry had agaieſt him., 
without being compelled to put in hui to the action. So dbat 
the plaiatiff, inſtead of gaining any advantage, in poreviing to 
outlawry upon ' common capiuſt, and not purſuing. the, line 
chaulked out by the ſtatute for bis o expedition, is not only 
put to expence, but is himſelf the; occaſios of his on delay, 
and frequently in a worſe ſituation „ 1＋ his de- 
mand than he otherwiſe might have been, if he had proceeded. 
as the ſtatute direAs him. 7 S E 

For the above reaſons, à plaintiff ſeldom proceeds with x 
view to outlaw the defendant, unleſs the cauſe of action is ſuch 
as to warrant holding him to bai/; which muſt he for actions 
founded on contract, unleſs by ſpecial order of 'a judpe in caſes 
of torts, And, as the action of debt is-not often commenced at 
this day by a precipe quod reddat, on account of the fine upon 
ſuing it out, the action of aſſumpſit is that in which plaintiffs 
uſually pr » with a view to ani the defendant; | 

In the King's Bench, as à writ of error va are a judgment 
by original there, "muſt be returnable in parliament, and not in 
the Exchequer Chamber, as where the ſuit is commenced by bi, 
a plaintiff having a juſt demand againſt a litigious defendant, 
who is likely to put off the day of payment as ann 
by bringing writs of error, has a proſpect therefore of getting 
his debt much earlier, by ſuing by original, tHhan'by bill im the 
King's Bench. And, in either court, if the pluintiff 's demand 
amounts to a conſiderable ſum, ot the defendant cannot be eaſil 
caught, or has property which the plaintiff can come at; he. 
may, in the end, reap more advantage, perhaps, by taking out” 
proceſs towards out/awry, than by ſuing out a common capras 
quare clauſum fregit, or à capias with à clauſe of de e 


in it. 
As the action of aſſumpſit, where the demand is ſufficient to 
hold to bail, is the action in which plaintiffs in either court 
uſually proceed with an intention to 'owtlaw the deſendant, I 
ſhall ſhew the method of commencing and proſecuting ſuch” 
action. and of outlawing 'a defendant” therein, and of his 
reverſing uch gutlawry z at the ſame time it muſt be remem- 
bered. that the practiee and proceedings in another action re» 
quiring bail, towards out/awry, would be exactly the fame. \ 
The King's Bench now hold, that unleſs the debt be 50 J. gr 
upwards, a plaintiff ſuing, by ſpecia! original ſhall only have 
ee, ont phat we © A 
D 4 Of 
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Of Proceſs towards Outlaw rx. 
e H E plaintiff's attorney, or ſpecial pleader, when the cauſe 
of action is above 10/. draws out a præcibe for a 'ſpgcial 
original; which præcipe [if in an action on the caſe, or treſ · 
paſs] contains the whole count or declaration, and ought to be 
drawn up with great accuracy and — as on it all the 
ſubſequent proceedings are built. defendant's name, his | 
degree, profeſſion, or myſtery, muſt be aſcertained and ſet forth 
according to the ſtatute of additions ®, together with the town 
or hamlet, place and county, in which he is or was converſant. 
The præcipe, in an action on the caſe on oſſump/it, is to this 


Middleſex, If A, B. ſhall give you ſecurity to proſecute his 
. © ſuit, then put by ſureties and ſafe pledges C. D. late, 

of Weſtminſter, in the county of Middleſex, upholder, 

that he be before our lord the king, on the morrow of 

the Holy 7. 2. whereſcever our ſaid lord the ling ſhall 

| then be in England [or if in C. B. (ay, ** before our 
juſtices at //2//minſter, on the merrow of the Holy 

5 Trinity ], to ſhew wherefore Whereas, [ſo ſet forth, 
verbatim, the whole count, or declaration] to the da- 

mage of the ſaid A. B. of one hundred pounds, as he 

R faith, &c, _ ol : | | 
Z. F. a ; Returnable, &c. 


1 May, 1780. „bent we 


This præcipe muſt be carried to the cur/itor of the proper 
county, who will thereupon make out the original writ F. But 
in B. R. the precipe is uſually carried directly to the filazer,. 
who procures the original from the curfitor, and immediately 
makes out the capias, c. „ . 

The curſitor is paid at the rate of 25. 6d. the firſt count, and 
6d, for every other count contained in the præcipe, upon 
making out the original writ, The „ who makes out the 
capias, &. from the original writ, is alſo paid after the above 
rate, beſides 4d. for fling the original, | + bored 

If the preecipe is carried to the curſſtor, before the efſoign day 
of a term, he will make the original returnable on any return of 
the precedent term. The original is teturned of courſe thus: | 
ITO LE!) obn Doc © | 

© | Pledges for proſecuting, \ Lider fs | 
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Of Proceſs towards Outlawry, 


It has been often queſtioned," whether an 1 was neceſ- 
ſary to be made of the dr; when a plaintiff Iues by Ppecial ord= 
ginal, previous to the iſſuing of the yu But it was deter- 
mined in lord Hardwickt's time, MH. 10 Ges.. Mun and 
Allen, that proceſs of outlawry is not within the ſtat. 12 G. 1. 
c. 29. ſo there is no need of an affidavit,” when the plaintiff ſues 
by /pecial original, eſpecially as the 3 Geo. 2. % 27.56 5. ends, 
« That no ſpecial writ, nor any proceſs” ſpecially therein/ex- 
« prefling the cauſe of action, ſhall be ſued forth or iſſued from 
<« any ſuperior court, where the cauſe of action ſhall not 


„ amount to 104. or upwards.“ Since which ſtatute, ud tio 


ſpecial writ can iſſue where the eauſe of action is not above 100. 
it ſeems, that, before the iſſuing of a ſpecial writ, no-affidavit 
is ; becauſe a ſheriff, If he apprebends the party either 
upon the ſpecial capias, alias, or pluries, before be lets him go 
out of his cuſtody, for his'own + ſhould take bail; and 
he can eaſily know to what amount to take bail, as the whole 
cauſe of action is ſpread and ſet forth in the writ. Vid the 
caſe o Cracraſt v. Gledowe, Burr. 4 pt. 1482. a a 

In C. B. it was held, that on proceſs to eutlawry, no affi- 
* for bail is required by ſtatute, or the courſe of the court. 

arne, 321. | f 3 Fe ts : 

If the plaintif means to proceed to outlawry, he has no need 
to wait till the capras is ſpent, then to take out an ia, and 
endeavour to arreſt the defendant, and after that a'p/uriesz but 
he may, for expedition, get them all of the filazer at once (if 
there is time ſince the cauſe of action accrued. to allow of the 
proper ige and return to each writ), and return them ſeverally 
of courſe after this manner: 3 | 

« The within named C. D. is not found in our baili- 
« wick,” The anſwer of W ooarbnd 3+ 4; ag 4 
Themas Wright, Eſq; 
N { 

n OW Evan Pugh, Eſq; On TY 

The original writ muſt have fifteen days, at leaſt, between the 
teſle and return... The alſo muſt have fi/tren days between 
its teſte and return; and ſhould — bear teſte on the re- 
turn day of the original : the alias alſo muſt have the fame num- 
ber of days, and ſhould bear teſte the return day of the capi; 
and the pluries capias muſt have the ſame number of days, _ 
ſhould bear teſte the return day of the li- ; whereas, if a 
plaintiff ſues. by original, and docs. not mean to proceed to e 


; 


„ the capias may bear ＋ before the original, and 12 


—Y 
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= Of Proceſs towards Outlawry. 


before the cauſe'of action accrued, ſo long as it is actually taken 
Au afterwards g. for you cannot have oyer of the,capias, ſo as 
£0 take advantage of it. Barnes, 173. And ſo held in B. R. 
2 18 Geo. 3. v.04, "ay oe 7 
The proceedings are ex . 
a comma cuh,,j: guere clan um fregit. as on a ſperial capias., 
Upom the. return of un Hh ,νẽ- to the plurics capias, pro- 
ceſsnaf gu, begins, which is the writ of exigi, faciat. In 
B. R. the Hamer acts as the chigenter in C. B. the - exigenter 
is a diſtinct officer from the . 
The writ of piuries capias, when, ſealed and returned,, is the 
warrant-for the xigentar to make out the gxigi facies and writ of 
. preclamation thereon. An da 20e D 7 STR OTF 29136 , ' 
Every attorney ſhall file his warrant of attorney of the term 
wherein any exigent is awarded, upon pain of forty ſhillings for 
every time he offends, and is attainted by due examination of 
the juſtices of this court; ſuch warrant to be, filed. upon or be- 
fore the eſſuigu - day of every Trinity term, and within twenty» 
2 days after the end of every. other term. Hil, 14, 15 Car. 2. 
No exigenter ſhall receive any pluries copias, in order to make 
an exigent or proclamation thereon, before the ſame. be ſigned 
or ſtamped by the clerk of the warrants, or his deputy, to the 


end it may. appear, that the warrant of attorney is duly filed, 


Hl. 2, 92 45 WIE. 2 5 146 0 win | 
. Plaintiffs, who intend to proceed to outlawry, - generally lay 
their action in London, becauſe defendants are ſooner out 
in London than in any other place, as the county days there are 
more frequent. 3407 M 
The writ of exigent therefore muſt go to the ſheriff of the 
county in which the action is laid 3. a8 ſuppoſe London. But if 
the defendant lives in any other county, the writ of proclamation 
muſt go there (whether a county palatine, or other franchiſe in 
England or Wales), according to the 31 Eliz. c. 3. for avoid- 
ing _ outlawries againſt perſons having known places of 
* | | Ae Sl" 
The eig ſbould bear 16% the guarto did pet of the pluries, 
The writ of proclamation, by the ſtatute,” muſt bear the 
fame ale and return as the exigent, o % 
If the avigent goes into Landon, as is uſual in ou/lewrics, for 


expedition, carry it to one of the compters, where cletks attend 
for the purpoſe, who require the defendant; upon ſive ſeveral | 
bufling-daysz and if he does not appear upon the quinte exactusy 


hh. Upon 


be is returned outlawed, 
; I : 
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Aly the ſame towards autlawry upon 
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Upon receiving the writ of proclomation, the ſheriff muſt, ac- 
cording, to the ftatme of Raab, make three, proctimatio 
one in his county-court, one at the general quafter-(eflions;'a 
the other: at leaſt une month be ſore the gvinto axatims; ut 
ehurch-· door of the ꝓatiſu where the defendabit Ives; Ur, if he 
lives aut of patiſh, then at: the chutch-door of the hen 
niſh, upon a, Sunday. after divine ſervice ; after which proela- 
mations, if the defendant” doe not opprir before the prints 
exatlui, he is pronounced outlawed by'the'tordieh.'*' Then the 
ſheriffs return the writz=the return to the ri ſpecifies the 
five county-courts when he was -exaRed'y and the judgment of 
outlawry—and the return to the writ F proclamation pertleu. 
larizes when and where he was duly proclaimed. cn 
- If it happens that there ſnduld not be five c days between 
the telle and raurn of the exigent, you may, Upon application to 
the enigemurꝝ get ani to bring in che d'. 

All eutleuwrie unred; aud no pvc en awarded and 
returned according to the ſſatute, are void. Stari” 34" Ell. c. 3. 
-. The ſheriff, Jor maklng'the ptoclamation ar ce church door, 
ſhall Have 12d Same ff. 0 905 ini 3 nns ee ene 1 
- No-offcet,- in whoſe”offite che vent ſh a be taken, ſhalt 
take more, ſch miking but che wis of procldnittifn; than 6 4. 
Stat. G Hen. 8B. . 4 99900" en % is bak eg 


©) 989 the exigent; &. 'vide . Sh. 1 % 
5 « 


Wen the gent and prortumatiom are fetut ned, the pro- 
ela mation muſt be filed With the atigenter, and the dxigont taken 
to the: cli of the outlew#its, if in CB. Liu B. R. the filazer 
executes this office alſo]s who thereupon makes out 4 capiar 
utagatum, of which there are two ſorts, either the general or 
{pecialicapias wilagatum's. the one againſt” the deſenbant's body, 
the other againſt his body, gaods, and lands, into as many coun» 
ties as the plaintiff chuſes either in England or t.. 

No ſheriff, under-ſh&riff} their deputies, or bailiffs, ſhall ſet 
at liberty apy perſon arreſted upon any captas ut agatum, until he 


receive a ſuperſedeas according to law from' the proper officer. N 


appointed, 1 np As bY 

No ſheriff, under-ſheriff, . Ic. ſhall ſet at liberty any perſon, 
upon any writ of capias atlagatum, nor diſcharge the lands ox. 
goods of any perſon outlawed, without a lawful ſuper/edeas, un- 
der the, feal of the court.— Il. 15, 16 Car. 2. But vide the. 


ſtatute 4 5 N. & M. t. 18. pe. which empowers him © . 


xdmir en bal, or uke an uttorvey's egi Sete in iriting/ta 


5 4b 2 
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CHATTELS. ; | 


1 upon 45 ſpeciel capias utlagatum any are taken, 40 
wp the defendant pms likely 'to pur i il to the action, or 

oes not move to or rei- outlawory, u may get 
a ſatisfaction out of E but if the ſame do Fas amount to 
ſomething, conſiderable, ſo as to pay all the charges of petition» 
ing, Cc, and put the plaintiff ſomething in pocket towards bis 
demand, it will not be worth while to proceed, - 

If the plaintiff, in ſuch caſe, thinks it worth his while to 
proceed, he muſt get the ſheriff to: extend and appraiſe the 
goods by an & yoo. which the ſheriff will ſummon if requeſt» 
ed, the plaintiff paying the charges thereof, amounting to about 
two or three 1 and if it is Vane the plaintiff may 

take out a ſubpamna for witneſſes to and give —_— 
upon the inquiſition. | 

The inquiſition being tale) wot t the capias returoed 
with the inquiſition annexed, ed muſt be carried, if in B. &. 
10 the filazer, who actes as clerk of the outlawries, and if in 
C. B. to the-clerk-of the outlawries, who will cranſcribe the inqui- 
ſition, and tranſmit it into the court of &xchequer. N 
being done, apply to a clerk. in the Remembrancer's office for a 
venditioni exponas , by virtue of which the ſheriff wil ſell the 
goods. And if the money raiſed thereby exceeds'not'207. the 
court of Exch-quer, on motidn, will order it to be paid to the 
plaintiff; but if it exceeds that ſum, the plaintiff muſt petition 
the lords of the treaſury for it, who refer it to their ſolicitor, to 
examine into the merits of the n > demand, /The 2 2 
tion way be in this form. 


Te the Right Eau 22 Commiſſioners of ke Mey 


The humble PaTITION of J. B. 


SHEWETH, 


THAT C. D. late of , being indebted to your pe- 
tioner in the ſum of 100, your petitioner did, at his 


p00 — 
— — _ _ — 
* 


2 n muſt be given on ihe back of the tran- 
ſcript, before any wenditioni exponas can be made to fell them 5 
if there are not eight days in term, the rule muſt be for the 
ſeal after term. 
claim the goods, 


eſe days are allowed for any ong to come and 
7 1 very 
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Of Seeing Satiafation, from the Outlaw's 
CHATPFELS. : 
in November laſt, proſecute the ſaid 
404 © boat eo — 1 3 and by fire. 
1017 " atlayatam,” . to he hen of Middleſtx, ſeveral 
goods of the (aid C: D. were ſeized, and found by = 
Allien 10 be of the vais e 86 2. 4 Wh 


were afterwards fold by the ſaid » by virtue © 
n at the . | 
which they aiſed ; and the thereupon 


taiſed cb renmin bands of the {} for Middh- 


- E ur 1 aid dede; nd th chirge de ha 
E at you pre 'the ſaid C. 
ei 
W ans ater head Lordſhi 
ore r tioner hum r 
thet the Lee fo levied as aforeltid, may be pt ym 
to your petitioner. 
And your petitioner, as in duty bound, ſhall ever 
pray, Cc. 41 


Reference thereon to the ſolicitor, 


Whitehall Treaſury-Chambers, Feb. 1, 1780. 
(The rh: honourable the Loot Commillaoue of Ms Ma- 
Treaſury are pleaſed to refer this petition to i. 
2 Eſq; who is to conſider the ſame ; and 
report to their lordſhips a true ſtate of the petitioner's caſe, 
together with his opinion what is fit to be done therein. 


1 


Alter this reference, the plaintiff muſt make an affidavit, 


before one of the barons of the Exchequer, of his debt and pro- 
ceedings againſt the defendant, and the charges he has been 
put unto; which affidavit, with the attorney's bill, urnditiani 
exponas, and return, with a certificate of the 

ings on the outlawry, one of the ſworn clerks of the Ex- 
chequer, muſt all be laid before the ſolicitor of the Treaſury ; 
and if he is ſatisfied of the truth of the premiſſes, he makes bis 
report to their lordſhipa accordingly ; and thereupon a warrant 


goes from the Treaſury to the attorney general, to conſent that 
much of the money as remains in the ſheriff's hands, after 
deducting the paundage, be paid to the plaintiff towards ſatiſ- 
Bug the ded; and ==: 


on SSS 


42 Or 'Giitlowry/ 
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CHATTEErs, 


ae 5 STO gals: purpoſe.” * 61 ab 3 3637 
for an ; order for On,delivering-the warrant to the 


orney general, . Ne of ;courſe 3 then, on mov- 
255 the court of 7 the jd, is made; for the ſheriff to 
pay the money over to he plaiatiff, whichy on ry mags he 


r 1 2 fight gn vs bc! orgs fs 9144 
eee amunt $0 ant a0. 
Thee . 
pena annexed to perſofmieit (as, in genemt all! orders for pay - 
— — ej, ab or _ party is ordered to perform any. 
& muſt be), a — e there- 
yi 3, þ wiſh b. In era mance thereof 
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Of obtainirig Satisfaction from the. Outlaw 


1 


tenure, and of what annual value beyond reprizes the ſame 


.Lanns. 


F the inqueſt upon a ſhecial:capias wutlagatum, had the. cuties 
ſciſed or poſſeſſed 7 — A, * * parcels, in whoſe 


amount to, muſt all be ſet forth in the 1. with conve- 
nient certainty A the e ing writs of 
levari facias out Exchequer, for. the ther .to lexy tb 
profits, and on the return thereof OPEN ſuing, out CY po | 
tioni exponas for ſelling thoſe rakes, and afterwards by 
ing to have the monies raiſed: thereout paid to him in - an- 
ner before mentioned, my ain 4 fatifation for hit. debe 
and coſts of the outla ud 60 
But if the; colors debt amounts to a conſiderable. ſum, 


- and the outlaw. has a /reebold interg s i in the lands, and does 


not come in and reverſe, the. outlawry, and there is no incum- 
brance ptiot to the inquiſition on thoſe lands, then the proſe» 
cutor may obtain a {eaſe of thoſe lands out of the-Excheguer,. or 
a grant theregf-under the. privy ſeal. To obtain a leaſe, it; will 
coſt the proſecutor 25. or upwards 3 but ſuch leaſe being 
prank than; a grant under the privy /cal, it bas een e 
the other method of proceeding. . 

If the S2 would have a leaſe of the lands. found by the 
inqueſt, he, may. obtain ſuch leaſe. by applying to the lords of 
the Treaſury, ſtating [in the nature of a petition] the amount 
of his debt, the proceeding to outlawry, and the ſubſtance of 
the inquiſition on the capias utlagatum., 

On preſenting; this petition, the ſecretary will. b 2 
warrant for a particular to the remembrancer of the Exchequer ; 
whereupon the deputy remembrancer will certify a — of 
the parcels. of land, and value thereof, found by the inqueſt, 

This particular being ſigned by the deputy remembrancer, mult 
be cattied back to the ſecretary of the Treaſury, who will 
thereupon grant a, warrant for a leaſe, which is made out at the 
Pipe-offiice, of the court of Exchequer. 

When the proſecutor has obtained a leaſe, if the tenants of 
the lands will not attorn tenants to the leſſee, and p theif 
rents to him voluntarily, be ſue out writs of levark farias 
from time to time, to levy the fame as they become due ; and 


— n 7 * - — ogy = | _ 


* 1 fy ee ir becauſe a chattel real, as a term for 
years, may be fold by a wenditioni expouar, but a freebold cannot; for 
a cation th ani dees not forfeit erer bus only 


* profits * his _—_—_ * 
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Of obtaining Satisfaction from the Outlaws 
| LANps. 
'when returned, the court of Exchequer, on motion and produc- 


tion of the leafe, will order the ſums levied, whether fmall or 


great, to be paid over to the proſecutor, or leſſee, without any 
further application to the Treafury, ac, 
Under a leaſe, or levari, the party may take the i//izes ® and 
profits of the lands to the value extended, but neither the king, 
nor his leſſee, can plow the land, nor cut the wood or under» 
„ ß TNE OO * 
As to iſſues, the caſe of Britton and Cale, Sali. 395. LA. 
Raym. 305. and Com: 5 1. is worthy of notice. — n 
On a levari facias to levy the yearly value of 35 l. found by 
the inquiſition upon an outlatvry, on a judgment in debt, the 
ſheriff took the beaſts of a ſtranger levant and couchant on the 
land. Treſpaſs being brought, the ſheriff juſtified under the 
levari.— The court held, 1/7, That by bare outlawry the party 
immediately forfeits his perſonal goods, and they are veſted'in 
the king; but he does not forfeit the profits of his lands, nor 


chattels real, till inquifition "taken. And therefore that an 


alienation after outlawry, and before inquiſition, is good to bar 
the king of the pernancy—but if he makes a feo t after in- 
quiſition, the feoffee has the eſtate, but the king ſhall have 
the profits. 24, That the ſheriff may well take the cattle of 
a ſtranger, levant and couchant, for they are the iſſues of the 
Jand, and the land is debtor : and if the law were otherwiſe, he 
might defeat the king of all by agiſting the land; and there is 
better reaſon for their being liable in this caſe than for a rent 


charge, which is againſt common right, and by grant of the 


tenant, *- 34h, That if there be a commoner, or another tenant 
in common with the defendant, his beaſts may de taken on 
the land, unleſs the title of the commoner, or tenant in com- 
mon, be found by the inquiſition: and ſo it is, of a leaſe for 
years prior to the outlawry, for they are bound by the inqui- 
ſition; and fo is their title, till they avoid it by a monfirans de 
droit brought in the Exchequer. 4thly, If iſſues be forfeited by 
a juror, and returned upon him, his feoffee is liable, nay, he 
in reverſion is liable, if the juror was only tenant for life ; ' for 
this being a ſervice for the publick, the inheritance itſelf is 


_ © nat — 


2 


»Whbst ſhall be accounted hdr, vide the fat. Nh. 2. e. bo: 
« And let the ſheriff know that rents, corn in the grunge, and 3 
* moveables [except horſe, harneſs, and houſhold ſtuff}, be contained 
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made debtor, and charged to anſwer it: otherwiſe, of the ifſues 
forfeited and returned upon an outlawry. The defendant, or 
his heirs, feoffee or aſſigns, are liable, as claiming under the 
ſame eſtate which is charged with this debt, but it ſhall not 
charge him in reverſion or remainder; ' for the forfeiture ariſes 
from a particular default of the tenant, and not from a charge 
on the inheritadiedyn er:: HH INIT 13 Ms 

The ſheriff under a levari, or proſecutor by virtue of a leaſe, 
muſt not take more than the value extended by the inqueſt ; but 
if the value is than found, a writ of melius 15 
may go to find the full value; and ſuch a writ may alſo go, if 
the inquiſition is defeQive, and does not aſcertain the outlaw's 
title, or the parcels of the land ſufficiently. 


Form of petition for a leaſe of an eutlew's lands, at the, fait of 4 


urviving executor. | 
To the Right Hanourable the Lords Commiſſuners. of his Majeſty's 
Ve me St. Tr eaſt ur. . , 


The humble petition of A. B. gent. ſurviving executor of the 
laſt will and teſtament of C. D. merchant, deceaſed, 


- Sheweth, 4 | 
“ indebted to your petitioner's teſtator in his life-time, by 
© bond, in the penal ſum of one thouſand pounds of Jawful 
„% money of Great-Britain, conditioned for the payment of five 
© hundred pounds, with lawful intereſt for the ſame, from the 
« twenty-firſt day of May, which was in the year of our Lord one 
© thouſand ſeven hundred and ſeventy-eight ;. Your petitioner, 
« as executor of the laſt will and teſtament of the ſaid C. D. 
% deceaſed, did, at very great coſts and charges, in the month 
*© of October, which was in the year of our Lord one thou-- 
© ſand ſeven hundred and eighty, in due manner proſecute 
&© the ſaid E. F. to outlawry; and by virtue of a certain writ 
<« of ſpecial capias ullagatum, iſſued upon the return of the writ 
of exigi factas, againſt, the ſaid E. F. directed to the then 
„ ſheriff of ——; O. P. eſquite, then ſheriff of the ſaid 
& county of —— did yeturn to the ſaid writ of ſpecial cepiar 
« utlagatum, to him directed, an inquiſition taken at the dwell-- 


— 


e ing · houſe of J. S. called or.known by the ſign of the White 


Lion in — in the ſaid county, on the ſecond day of Ja- 
« nuary, in the year of our Lord one thouſand ſeven pre 


: 
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b and eighty-one; by which it was found; amongſt other: 
5. — — the ſaid E. F. the outlaw, on the: ſkid twenty - 
< third day of October, in the year of our Lord one thouſaud 
<« ſeven hundred and eighty, on which«day he was outlawed at 
<&. the ſuĩt of your petitioner, as. ſurviving" executor of the laſt 
<& will and teſtament of the ſaid C. D. deceaſed, ta. . fer 
« the term of his natural life, of, and in all and fingular the me. 
„ ſuages, tenemonts, and hereditaments, ' with the appurtenances 
< herein after particularly. mentioned and expreſſed, being in the' 
6. whole of the clear yearly value of two hundred pounds of lawful. 
& money of Great Britain, beyond all reprizes; that is to ſay, of 
« and in a capital meſſuage, or manſjon-houſe, with the appur te- 
e nances, called and three other meſſuages, or dwelling-' 
6s * with the appurtenances thereunto adjoining, commonly 
& called or known by the ſeveral names of =————— and alſo of one. 
% water corn grift mill, with the appurtenances, called 
& and alſo of and in two hundred acres of arable, meadow, and 


© pqffure land, or thereabouts, withthe nances ; all which 


« ſaid premiſes were ſituate, flanding, hing, and being, in tbe 
« pariſh f in the ſaid county; and were.in the tenure, poſ- 

« ſeſſion, or occupation of ——-— and that the. ſaid E. F. was, 
« on the ſaid twenty-third day of Oftober, ſeiſed of, or entitled 
% wnto, in fee ſimple, a free fiſhery of and through a certain river, 

« called in the pariſh of in tht ſaid county ; and 
&« that the ſame was of the clear yearly-value of fix pounds, beyond 
' all reprizes, and was then ſet to for that rent, as tenant 


< thereof to the — E. B. And that the ſaid outlaw was not 
iliwick of the ſaid ſheriff, as by the return of 


« found in the 
<« the ſaid writ of ſpecial capias utlagatum, now remaining of 
«+ record in his majeſty's court of Exchequer, amongſt other 
« things, may more fully and at large appear. And your of 
<« titioner further ſheweth unto your lord(hips; that the ſaid 
« outlawry ſtill remains in full force and effect, not vacated, 
6 ſuperſeded, reverſed, or annulled ; and that your petitioner's 
« ſaid debt and intereſt, together with the coſts and charges 
«6. which he has already neceſſarily been put unto, in profe- 
cuting the ſaid E. F. to outlawry, amount to à large ſum of 
« money; that is to ſay, to the ſom of — and vpwitrds. 


« By reaſon whereof, your petitioner hath been, and is, 
«. wholly prevented and hindered from adminiſtering the effects 
« of the faid C. D. the teſtator, and fulfilling the dury-apd' 
44 truſt repoſed- in him, as the ſurviving executor of the ſaid 
C. D. deceaſed, Wherefore your petitioner bumbly. prays- 

«© your 
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your lotdſbips favour 3 y l 
4 — conſtht of bis maeſiy a attorney general in 'this) be- 
4 half. N 2 Jeaſe may be made to your D yy 
% and from his mejeſty's court of Excheguer, w your 
& petitioner may be enabled:to-levy, take, collect, and-receive' 
<< the iſſues and. profits of the ſaid outlaw's lande, tengmenta, 
<<. and. free Hſhety, ſo ſound by:the.ſaid-inquiſition; to the vas 
« lue thereof, reſpeQively appraiſed a extended, till fuck» 
© time as" ſufficieat" theteout ſhalt be made; collefted, and 
« levied, to ſatisfy. your petitioner's ſaid debt, intereſt, 
% and charges or until ſuch. time as. the ſaid E. F. ſhall cauſe 
*« the ſaid outlawry, ſq had in due form of law againſt: bim, to 
ebe reverſed, o — th HI 3 as in eu 


% bound, mall ever pray, &c. 


If the inqueſt . the land. or if ae 
law's lands or eſſects ſhould not be diſcovered at the time of 
taking the inquiſition, or if there ſhould be any defect in the 
return, a Writ.of malius inguirunadum may go de 22 
on which the ſheriff muſt ſummon another 
more particularly; and return _ mich he £ 
I takes e orgs a 7 | 


Ot e ry. 8 
Of ſuperſeding the Exio zr before Outlawry. 


II. the defendant has notice that an exigent is iſſued out againſt 

„ and would avoid the out/awry, he muſt find Tu 10 
what ſheriff the writ is directed, and get a note of it, particu- 
larizing at whoſe ſuit, the cauſe of action, and when the exigent 
is returnable ; from which note, the filazer in B. R. or exigenter 
in C. B. will make out a. ſuper/edeas on the defendant's attorney 
entering an appearance: which ſuperſedias muſt be carried to 
the theriff for his allowance thereof, before the return of the 


Ae | 
0 f. zds is a writ taking notice of the exigi acias hav- 
16 U. 2. whoſe ſuit, and for what cauſe; and orders the 
ſheriff to forbear further proceedings, as the defendant duly ap- 
peared in court before the iſſuing thereof, and offered to anſwer” 
the plaintiff ; although the fact, perhaps, is the contrary. 
Ik the defendant thus ſuperſedes the exigent before outlawry” 
ronounced, no bail is required, let the debt be ever ſo lar rge: 

hereas, if a defendant ſuperſedes or reverſes an outlawry ha 
again him, he muſt put in bail, if he was outlawed by a Fact 

:ginal requiring bail. 

be ſuperſedeas to an ige muſt be delivered to the def 

before the return of the exigent. ' Barnes, 319. 

In ſuperſeding the exigent, the defendant muſt pay the pln 
the coſts he has been put unto by his proceedings. 

Proceedings on an exigent pe 22 were ftayed on 2 
defendant, after the tee and before the return, becoming a pri- 
ſoner in the Fleet, and plaintiff left to charge him in execution, 
1 V. Barber. Barnes, 321. 


f 


„ 


— — „ 


® The fees amount to about 10s,—25. for entering the uppear- 


ance,—3s. the /uper/edear—duty; 15. CO" 4. and allowance 
by the therif, "x | " F . 
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FOR MERLY, if the defendant appeared upon the exigent, _ 
though the debt originally required bail, yet the defendant 
was not obliged to put in bail; but the courts now hold, tha 
if the defendant ſtands out to be outlawed, and will then 

in Ci. e. voluntarily come in], and the cauſe of action requires 
bail, he muſt put in bail, as appears by Campbell v. Daley. 
Bur, Rep. 4 pt. 1920. The queſtion was, whether in a caſe 
originally requiring ſpecial bail, and the defendant ſtanding 
out to an outlawry, he can come in and appear to the outlawry 
without putting in ſpecial bail? Per Cur. There ought to be 
ſpecial bail; it would be unreaſonable, that a defendant ſhould 
gain an advantage, by ſtanding out until proceſs of outlawry. 
He certainly ought not to be in a better caſe then, than if he 
had appeared at firſt, And accordingly direction was given, 
* that the filazer ſhould not iflue a ſuptrſedeas till the defendant 
had pot in ſpecial bail.” And a week was given him for that 
purpoſe, Ms IP 

Inſtead of driving the party to a writ of error, to reverſe an 

outlawry had againſt him, the court will, at this day, in, moſt 
caſes, relieve upon motion, where the party comes in gratis 
apes W exigent, if the proceedings have been irregular or un- 
awful. 1 a 
A writ of ſuper/edeas to an allacatur to the exigent could not 
be ſealed in the morning of the day whereon the allocatur was 
returnable, it being an holy-day, but was ſealed and brought 
to the ſheriff's office in London, about an hour after the defend- 
ant was returned outlawed. The proceeding was by ſpecial 
original in an action on the caſe on promiſes, which required 
bail, Motion and rule was to ſhew cauſe, why defendant 
ſhould not have leave to appear, and ſuperſede the exigent on 
payment of coſts, On ſhewing cauſe, the court was not wil- 
ling to ſtrip the plaintiff of an advantage which he had fairly 
and regularly obtained. Before a defendant is returned out- 
lawed, he may ſuperſede the exigent, though founded on a 
ſpecial original, and though the debt be ever ſo large. But 
after he is returned outlawed, he cannot reverſe the outlawry 
without bail; who are to be abſolutely, bound to pay the money, 
without power to render the principal in their diſcharge. 
Ordered, that proceedings on the outlawry be ftayed on pay- + 
ment of the plaintiff's Lebe and cofts within a month; but in 
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the OuTLAwRY by Motion on coming in 
GRATIS, 2 . 


default, the rule to be diſcharged, and plaintiff at li to 
proceed in the outlawry. of v. Fox. Barnes, * | 
It appeared that, pending the exigent, defendant was a 1 
ſoner in the gaol for the city of Teri, for which reaſon t 
court ordered the outlawry to be reverſed, without payment of 
coſts .to the plaintiff, upon defendant's entering a common 
appearance, Heely v. Hewſon, Barnes, 321. | 
An outlawry had againſt a bankrupt was reverſed on motion. 
Anon. B. R. f 41 
The outlawry was commenced and completed, during the 
defendant's reſidence in Ireland; and, on motion, it was 
ordered, at his expence, to be reyerſed, without bail or appear- 
ance, Where the court ſee an unlawful proceeding, they 4 
not put the party to the expence of a writ of error, but wi 
avoid circuity, and relieve him in a ſummary way, Railly v. 
O' Conner. 2 325. | | 
Motion to reverſe outlawries on common clauſum fregits, at 
the plaintiff's expence, on affidavits of defendant's publick 
appearance and dealings, ſworn by themſelves only. Per Car, 
Let the rule be enlarged until next term, that the plaintiff's 
attorney may, in the mean time, make ſatisfaQion to the par- 
tes. Bards, 260. © 18, Wy 
| Rule to ſhew cauſe, why outlawry ſhould not be reverſed at 
plaintiff's expence, - It appeared that two writs had been ſued 
out, and defendant could not be arreſted, He lived on the 
confines of Surry and Kent ; and when the Surry bailiff came to 
arreſt him, he jumped over an hedge into Kent, and put the 
bailiff to defiance, Per Cur. Though the defendant is ſworn 
to appear publickly, yet it is plain he kept out of the way to 
prevent being arreſted, Rule diſcharged. But, by conſent, 
the debt and coſts to be paid out of the money in the ſheriff's 
hands; and the overplus paid to the defendant, Halman v. 
Brajier. Barnes, 320. | 
On motion to reverſe an outlawry, the defendant, and three 
others, ſwore that he was always viſible z but the court refuſed, 
and required poſitive affidavit, that he might have been ſerved 
with proceſs. f | | 
On motion to ſuperſede an outlayry, it was ohjected by 
defendant, that he was a publick viſible man; and. that t 
return of the proclamation was bad, it importing, that procla - 
. * er 1 
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mations were made as the ſheriff was by the writ commanded, 
but not where or according to the ſorm of the ſtatute. That 
the defendant was a publick viſible man, was denied : and it 
was fully proved that he abſconded ; and his living was under a 
ſequeſtration. The court ſeemed to think, the return of db 
proclamation was ſufficient ; but ſaid, that as to that, the de- 
fendant might bring a writ of error. And the rule to ſhew 
cauſe, why the outiawry ſhould not be reverſed, -at the plain- 
tiff's expence, was diſcharged. Dale v. Robinſon, eletk. Barnes, 
22, | .* 
: Rule to ſhew cauſe, why outlawry ſhould not be reverſed 
at the plaintiff 's expence. Objected, on the part of the de- 
fendant, that he was a publick viſible man, and tbat the 
plaintiff had not endeavoured to arreſt him. That the 2 
alias, and pluries, were all ſued out at the ſame time. That 
no affidavit of the debt was indotſed on the writs (though bail- 
able), purſuant to the ſtatute to prevent vexatious arreſts, That 
no date was on the writs, as requited by the ſtatute. The 
affidavits, as to the defendant's viſibility, were fully anſwered, 
and his total abſconding proved. And the court held, that in 
caſe of a total abſcanding, no endeavours to arreſt are neceſſary. 
That ſuing out the capias, alias, and plarics together, was 
regular, and warranted by conſtant practice. That on proceſs 
to outlawry, no affidavit for bail is required by the ſtatute, or 
the courſe of the court, nor is a date to ſuch proceſs uſual. 
Rule diſcharged without coſts. Farmwerth v. Smith. Barnes, 
322. A 
If defendant goes beyond ſea after the 4e/fe of an exigent, he 
may be regularly outlawed. 4 Roll. Abr. 84. pl. 3. Barnes, 
21. | *1 ' | 
g Three ſeveral outlawries had been pronounced above a year, 
and tranſcribed into the Exchequer, —one againſt 4. and B. a 
ſecond againſt A. and the third againſt B. all at the plaintiff e 
proſecutions. Penveld ond Roberts, authorized by power of 
attorney executed by defendants, applied on their behalf, and 
obtained a rule to ſhew cauſe why theſe outlawries ſhould not 
be reverſed at plaintiff's expence, defendants at the time the 
writs of exigent iſſued, and till being in parts beyond the ſeas. 
On ſhewing cauſe it appeared, that defendants had been abroad 
three years, and probably never intended to return; and it was 
urged, that as they ſtay — longer than their * 
& 4 2 > 
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ſion required, ſuch ſtay muſt be looked upon wich. a view to 
defeat juſtice; and conſequently, they were duly outlawed, 
"That i if not, they ought to bring their writ of error, and ſhould 
not be relieved by motion. The court thought it diſcretionary 
in them to relieve by motion, or put the parties to a writ of 
error, according to the circumſtances of the caſe, Courts have 
gone further of late years, than heretofore, on motions, as more 
effectually to expedite juſtice, ſave expence, and preſerve credit 
and characters. There is no ſufficient foundation for the court 
to order the plaintiff to reverſe theſe outlawries at his own ex- 
pence. But as they are not ſpecial, but only common clauſum 
fregits, defendants have a right to reverſe them at their own 


expence, on entering common appearances and payment of 


coſts, Rule made accordingly. Defendants, before the out- 
lawries were tranſcribed into the Exchequer, might have reyerſed 
them, on entering common appearances, and payment of com- 
mon coſts, as far as the exigent; but now, after they are 
tranſcribed, coſts muſt be paid — the time of the ren 
Barnes, 324. 

Defendant was outlawed while reſident at Jamaits, for a 
debt contracted in England, and was abroad when the proceed - 
ings to outlawry were firſt commenced. On ſhewing cauſe 
on a rule made, why the outlawry ſhould not be reverſed at the 
plaintiff's expence, it appeared, that the defendant was an ab- 
ſconding perſon ; and that the motion, though in his name, was 


not made. by him, but by a third perſon; and the matter ap- 


pearing to be a contention between creditors, the court would 


not exerciſe a diſcretionary power, ſo as to relieve the defend- 


ant in-a ſummary way: The plaintiff has had no remedy for 
his debt: The court will not take from him the legal advan- 
tage he has got.— The defendant, if he thinks fit, may bring 
his writ of error. Rule diſcharged, Barnes, 325. 

After the return of the exigent, bur-whilſt-it remained in the 
hands of. the ſheriff, and before the defendant was returned 
outlawed, the court made a rule, that a Fas uperſedeas to the ei- 
gent ſhould be allowed on payment of colts. Witball v. White. 
Barnes, 323. 

After outlawry pronounced, defendant moved to ſet aſide the 
oulawry for want of proclamation. Per. Cur. 1 his is not a 
fit matter to be determined in a ſummary way; the defendant 
my bring his writ of error. Barnes, 323. , 
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Of appearing to.the*ExroevT, and of reverſing 
the OuTLAwRY by Motion on coming in 
A 21188 


ange pronounced without proclamations, are void by 
the 31 El. c. 3. „ ee e ee get n 
otion hes plaintiff might reverſe an outlawry at his.own. 
expence, the defendant being in parts beyond the ſeas at the 
time he was outlawed. Per Cur.. The defendant: may take 
advantage of this by writ of error; but it is no matter of irre · 
gularity. Blunt v. Beale, Barnes, 320. Tbid, 319. 
The plaintiff having commenced a- proceeding to outlawry - 
againſt defendant, he gave notice to the plaintiff that he had 
appeared, and obtained a ſuperſedras to the exigent. :'Plaintiif- 
ſearched at the Compter [as the outlawry was in Londen], and 
no ſuperſedeas being allowed there, defendant was returned 
outlawed, who moved to ſet aſide the outlawry. On-ſhewing 
cauſe, defendant alledged, that he had entered an-appearance 
with the exigenter ; but that appeared to be unneceſſary, and a 
novel impoſition by the exigentey. + The court held, that the ſu- 
perſedeas is in itſelf an appearance, if delivered to the ſheriff 
before the return of the exrgent; but that not having been done, 
the defendant is regularly outlawed; and the rule to ſhew _ 
cauſe, why it ſhould not be reverſed at the plaintiff's expence, 
was diſcharged.” Barnes, 319. N Mee 
In C. B. it was moved, that the plaintiff might reverſe an 
outlawry at his own charge, upon affidavit that the deſendant 
was actually in the Fleet, in execution for the plaintiff in ano- 
ther ſuit, and that he knew it; and it was granted, becauſe 


the plaintiff ſhould have brought him to the bar by habeas 
| corpus, and there have charged him with a new declaragi vation. 


Adlame v. Colebatch. Salt. 495. | | | 
A writ of allocatur on the exigent had iſſued [after judgment 
and ca. ſa.], returnable the firſt return of Michazs/mas, where · 
upon defendant was returned outlawed 16th of Fuly preceding, 
It appeared, that the plaintiff died 6th of Aug. and that a com- 
miſſion of bankrupt iſſued againſt defendant on the 21ſt of 
Auguſt, preceding the return of the exigent, Defendant ob- 
tained a rule to ſhew cauſe why proceedings ſhould nat be flayed, 
which rule was — * the court being of opinion, that 
the writ and return muſt be filed, notwithſtanding the plain» 
tiff's death after the outlawry: Before an actual aſſignment by 
commiſſioners of bankruptcy, the crown is not bound, though 
there is a great difference between an extent in aid pro rege, 
and an outlawry for a private perſon's debt, Here is no 
; | | foundation 
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Of appearing to the Exio N, and of reverſing” 
the OUTLAWRY by Motion op Wen in 


GRATIS. 
foundation to tie up the plaiptiff's * the plaintiff ¶ mean 


ing the repreſentative of the original plaintiff ] may proceed if x 


ſo adviſed, French v. Manly. Barnes, 323. 


It was the practice in the Common Pleas, before the fat, 


48 5M. M. . 18. to allow a defendant, upon appearance 


by attorney, to reverſe the out{awry, and not to require an ap- 
pearance in perſon, But in the King's Bench, no one in any 


caſe, civil or criminal, could reverſe an outlawry, without an 


appearance in fir/on, till that ſtatute, unleſs where, ex ſpecialj 


' gracia upon 2 reaſan aſſigned to the court, they indulged him tq 


appear by attorney, as in ſickneſs, &c. Cre. Fac. 462. but 


then the entry. was, that he came in perſon, ** Quad went in pros. 
the law — clear, that upon an outlawry he 


pria penſana, 


ought to appear in perſon. Vide Carth, 7, dais. 16. Call. 896. 


But to remedy the inconvenience and expence attending an y- 


e in perſon, that ſtatute .enaAs, „That no perſon wh 


4 is or ſhall be outlawed in the ſaid court, for any cauſe, mat - 


<< ter, or thing whatſoever treaſon and felony only excepted}, 


_ ©. ſhall be compelled to come in perſon; into, or appear in per- 
“ ſon in the ſaid court to reverſe ſuch outlawry, but ſhall or 


« may appear by attorney and reverſe the ſame without bail, 


44 in any caſes, except where ſporial bail ſhall be ordered by 


« the ſaid court,” 
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of appearing to the ExiGEeNT GRAT1S, and 
of reverſing the OUTLawkyY by Wir or 
ERROR, 


THE courts, inſtead of driving the party to his writ of erron 
to reverſe an outlawry had againſt him, will moſtly, as ap- 
pears from the foregoing caſes, relieve him on motion, | 
the proceedings have been irregular ; but in doing this, the 
court always require, that the defendant pay the plaintiff hi 
coſts up to the e gent, unleſs where the plaintiff has proceed 
intentionally |] +5 and with a view to oppreſs. But where 
the defendant is driven to his wri of error to reyerſe the out- 
lawry, either upon coming in upon the exigent, Cc. gratis, or 
brought in upon the capias utlagatum, he muſt, in all caſes, pay 
the plaintiff his coſts to the out/awry; and, where ſpecial b 4 is 
required, he muſt put in bail, either before error can be brought 
to reverſe the outlawry, or elſe upon the reverſal. 
By the 31 El. c. 3. , 3. it is enated, © That before an 
C allowance of any writ of error, or reverſing any outlawry 
„ had, by plea or otherwiſe, through or by want of any pro- 
e clamation to be bad or made, according to the form of this 
ei ſtatute, the defendant and defendants in the original ation ſhall 
e put in bail, not only to appear and anſwer to the plaintiff in the 
« former ſuit, in a new action to be commenced by the plaintiff for 
* the cauſe mentioned in the fir ft ation, but alſo to ſatisfy the can». 
« demnation, if the plaintift ſhall begin his ſuit before the end 
« of /wo terms next after allowing the wit of error, or, other- 
<< wiſe avoiding of the ſaid outlawry.” g 1 
This ſtatute requires bail to be put in before the allowance of - 
error, only where the error is for want of proclamations, _ 
But fer any other cauſe than for want of proclamations, it is 
ſufficient if bail is put in before the reverſal of the outlawry, by 
the writ of error, if the original cauſe of action required Sail, 
As where error was brought to reverſe an outlawry in Cheſter ; 
to which the defendant in error pleaded, that no bail was put 
in before the allowance of the writ of error, according to the 
1 El. c. 3. Per Cur. This is no plea, for it is well enough, if 
ail be put in at any time before the reverſal, The ertor was 
the want of pro comitatu. Wilbraham v. Doyley. Ld Raym 605. 
So where, pending error to reverſe an outlawry on meſas pro. 
ceſs, the defendant in error moved to quaſh the writ, becauſe 
no bail was given. Sed per Cur. That is never done till — 
outlawry is reverſed ; and then we take bail to appear to 2 
original, to be brought within two terms. Duckert v. Martin. 


Stra. 951. | 
5 E gf If 
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of reverſing the OuTLA WAT by WRIr oF 
ERROR. e 


If a party comes in gratis, upon the return of the exigent, he 
may be admitted by motion to reverſe the outlawry, for any 
other cauſe than want of proclamations, without putting in 


bail, If he comes in by cepi corpus on the capias utlagatum, 


then he.ſhall not be admitted to reverſe it without appearing in 
perſon, as in ſuch caſe he was obliged to do at common law; or 
putting in bail with the meriff for his appearance upon the re- 


turn of the cepi corpus, and for doi what the court ſhall order. 


Appearing by attorney is an indulgence by 4 & 5 W. & MH. 


and the bail is to be ſpecial or common in this as in other 


caſes, Salk, 496. But vide the caſe of Campbell v. Daley, 


Burr. 4 ft. 1920. Where it was held, that a defendant, coming 


in after outlawry, muſt put in ſpecial bail, before ſuperſedeas or 


reverſal of outlawry, if the original cauſe of action requited 


ſpecial bail: which determination ſeems to have been founded 


on the caſe of Serecold v. Hampſon, bart. Stra. 1178. 1 Wil. 3+ 


which was as follows : 


The defendant'was outlawed in a perſonal action, without 
any affidavit of the plaintiff's demand: and having broughy 
error, he aſſigned his being beyond ſea at the time of the out- 


lawry ; for which the court made no difficulty to reverſe it: 
but the queſtion was, upon what terms they ſhould do ir, the 
plaintiff inſiſting on ſpecial bail, and having now made a proper 


affidavit z and the defendant infifting to file common bail only. 


— The court, upon conſidering of the 4 & 5 V. & M. . 18. 


J. 3. which impowers the outlaw to appear by attorney [as he 
did here], and ſays, it ſhall be revetſed without bail in all caſes 


but © where ſpecial bail ſhall be ordered by the court,” declared, 
they were of opinion, they had a diſcretionary power to require 


it or not; and that the want of an affidavit before was no ob- 


jection, becauſe that is only requiſite to warrant an arreſt : 


and here was one in time for the new action that muſt be 


brovght. And though the 31 Eliz. c. 3. .. 3. is the only act 
that requires bail, it is not to be inferred from thence, that in 
other caſes it ought not to be inſiſted on, for that act makes a 


new error, and the bail upon it is abſolutely to pay the con- 


demnation money. 
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Ot Outlawry, 7 


Of the Arreſt upon the CaP14s UTLAGATUM, 
of Bail thereon, and of reverſing the OurLAw Rv 
by Wr1T or ERROR afterwards, | 


17 defendant was arreſted upon the capias utlagatum, the 
ſheriff could not admit him to bail, as an outlawedperſon. is 
excepted out of the ſtatutes of 23 Hen. 6. c. 9. and 13 Car. a. 
flat. 2. c. 2. n by ſuperſedeas firſt had and received for diſe 
charging him). een r ta an 4 
But by the 4 & 5 V. & M. 6. 18. / 4. it is enafted, 
© That if any perſon, outlawed in the ſaid court ® (other than 
« for treaſon and felony), ſhall be taken and arreſted upon any 
&« capias utlagatum out of the ſaid court, it ſhall and may be 
« lawful for the ſheriff who bath or ſhall arreſt ſuch perſon (in 
&« all caſes where ſpecial bail is not required by the ſaid court) 
« to take an attorney's engagement, under his hand, to appear 
& for the ſaid defendant, and to reverſe the ſaid outlawry ; and 
& thereupon to diſcharge the ſaid defendant from ſuch arreſt : 
© and in thoſe caſes, where ſpecial bail is required by the ſaid 
court, the ſaid ſheriff ſhall and may take ſecurity of the ſaid 
„ defendant by band, with one or more ſufficient ſureties, in 
c the penalty of double the ſum for which ſpecial. bail is 
&© required, and no more, for his appearance by attorney, in 
&« the ſaid court, at the return of the ſaid writ z and to do and 
« perform ſuch things as ſhall be required by the ſaid court: 
„and, after ſuch bond taken, to diſcharge. the ſaid defendant 
« from the ſaid arreſt.” | | Ns. 9 0 
And by ect. 5. it is further enacted, That if any perſon 
© outlawed as aforeſaid, and taken and arreſted upon a capras 
* utlagatum, ſhall not be able, within the return of the ſaid 
„ writ, to give ſecurity as aforeſaid, in caſes where ſpecial 
« bail is required, ſo as he be committed to gaol for: default 
© thereof, that whenſoever the ſaid priſoner Gal find ſufficient 
« ſecurity to the ſheriff, in whoſe cuſtody he ſhall be, for his 
«© appearance by attorney in the ſaid court, at ſome-return in 
« the term then next following, to reverſe the ſaid outlawry, 


1 Ws: © . 1 

1 * | i 
®* « The ſaid court,” means the court of King's Bench ; the ſtatute 
being made to prevent malicious informations in the court of King's. 

Beich, and for the more eaſy reverſal of outlawries in the ſame cour 

But notwithſtanding, all perſons arreſted upon the capias wtlagatum 
out of the Common Pleas, after outlawry there, have always been 
bailable fince the making thereof, and before might have been diſ 
charged by a Juperſedeas to the capias wilagatum, Vide ſect. 4. in 
1 b 
| « and 
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Of the! Arreſt upon the Car1as Ur LAGATUM, 
of Bail thereon, and of reverſing the OurLAwR 
by WrriT or ERROR after wards. | 


« and to do and perform ſuch other thing and things as ſhall bb 
4 required 1 the ſuid court; it ſhall and may be lawful eye 
„ ſaid ſheriff, after ſuch ſecurity taken, to diſcharge and ſet at 
c liberty the ſaid priſoner for the ſaone.” q 
It is the allowed practice of the c:ourt of Common Pliar, to 
ſuffer à defendant coming in by rapias utlagotum, the ſame 
term on which an exigem is returnnble, to avoid the outlawry 
without writ of error, by ſhe wing, that he purchaſed a ſuper- 
fearas out of the ſame court, and delivered it to the ſheriff 
before the quinto exaftus, &c. or hy ſhewing any other matter 
apparent on the record, which ma kes it erroneous, as the want 
of original, or the omiflion of proceſs, or want of form in a 
writ of proclamation, &c. or a niturn by a perſon not appear- 
ing to be ſheriff, or a variance between the original and exi- 
gent, or other proceſs, or the want of ſuch addition, &c. as is 
required by the 1 Hi, 5.—Yet, it is ſaid, in many books, to 
be the conſtant courſe of the oonrt of King's Bench, never to 
reverſe an outlawry on the crown fide, either in the ſame or a 
different term, for theſe or other errors of a like nature, with- 
out a writ of error, 2 Hawk. P. C. 458, and ſeveral authori- 
ties there cited. | by 
But in civil cafes, the King's Bench, as well as the Common 
Pleas, at this day, will generally reverſe an ontlawry on motion, 
as is ſeen in the foregoing pages, without driving the party to 
his toit of error, whether he comes in in the ſame term or an- 
other, or upon the exigent or capiar utlagatum, But, in reliev- - 
ing by motion, the court always have regard to the plaintiff's 
cauſe of action, and the ſnuation he is in towards the recovery 
of his debt. . 
A. who was a foreign merchant, and never in England, was 
outlawed-at the ſuit of B. in an action on ſeveral promiſes for 
goods fold and delivered; and, on a ſpecial capias utlagatum, a 
ſhip, and other effects belonging to 4. were ſeized, as for - 
feited upon this outlawry; and it was moved, that this out- 
lawry may be vacated, and reſtitution awarded, upon affidavits 
produced and rend, that the defendant was never infra legem, 
i. e. that he never was in England, and therefore could not be 
outlawed, becauſe that was putting him extra legem. . Sed per 
Cur, This outlawry ſhall not be vacated upon ſuch affidavits z 
but the defendant may bring a writ of error; Which he was 
compelled to do, and thereupon to put in bail to the actipn 5 
| whic 
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Of the Arreſt upon the CTA UTLacavun, 
of Bail thereon, and of reverſing the OuTLawRYy 
by Wer or Exxon afterwards, 


which he was outlawed; and then the plaintiff conſented to the 
reverſal, Matthews v. Erbo, Carth. 459. Ld. Raym. 349. 
For, unleſs the court drives the defendant to his writ of errot, 
in ſuch caſes, a perſon might contract debts, and then go be- 
yond ſea, and ſo be out of the reach of the law; therefore this 
is ſaid to be a good way to get bail of a foreign merchant. 

In debt upon a bond entered into by the wife, dum ſoln, the 
huſband was abroad and outlawed; and the wife, though ſhe 
appeared publickly, waived, On motion to ſet aſide the out» 
Jawry againſt the wife, and to reſtore her the goods taken on a 
ſpecial capias utlagatum, on affidavit that they were her ſeparate- 
goods, the court held, that the goods muſt be taken-to be her 
huſband's goods in point of law; and that, if ſhe had any equi · 
table right to them, ſhe muſt reſort to a court of equity: but, 
as ſhe appeared publickly, ſhe has been wrongfally waived ; 
and therefore the rule was made abſolute for ſetting aſide the 
outlawry againſt the wife, but diſcharged as to reſtoring the 
goods.” Biſeas v. Kennedy and his wife, in C. B. 2 Will. 125. 

Defendant was taken on a capias utlagatum on a Sunday, and 
therefore he moved to be diſcharged, the taking being contrary 
to the ſtat. 29 Cer. 2. But, notwithſtanding the court held the 
taking bad, they refuſed to grant an attachment, and put the 
defendant to take the remedy given by the ſtatute, Oſborne v. 
Carter. Barnes, 319. Bea 

Defendgnt was waived ſperially on meſne 3 av 2 ſingle 
woman by the name of Dunſter; and after the exigent, and de- 
fore the outlawry, ſhe married one Priſcley ; and, on being 
taken by a capias wilagatum, after the outlawry, on motion, a 
rule was obtained to ſhew cauſe, why the outlawry ſhould not 
be reverſed, at her huſband's expence, on his entering a com · 
mon appearance for himſelf and his wife. But the rule was 
diſcharged, the court refuſing to interpoſe in = ſummary way, 
as the marriage was after the exigent, White v. Diunſter, 
Barnes, 321. : ee 

H. was outlawed in two actions, one was 10/. the other 405. 
and, upon reverſing the outlawry, the court took ſpecial bail 
for the firſt, and an appearance for the other; the recognizance 
was taken purſuant to the 31 El. c. 3, Salk. 496. \ 

Two perſons were outlawed in a joint action againſt them, 
and one moved, that, on filing common bail, ſhe might have 
liberty to reverſe the qutlawry. Sed per Cyr. The writ of error, 

| 4 'to 
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to reyerſe the outlawry, muſt be brought in the name of both 
the parties that are outlawed; and, if one only appears, the 
other may be ſummoned and ſevered, and then the 'outlawry 


may be reverſed for the benefit of the party appearing only. 
8 


Symmons v. Bingoe and Cooke, B. R. Salk, 499. 
Defendant being arreſted on a capias utlagatum, the ſheriff 
took an attorney's engagement, under his band, to appear for 
the defendant and reverſe the outlawry, without taking ſecurity, 
by bend, in double the ſum for which bail was required, purſuant 
to the act of 4 & 5 N. & M. c. 18. On ſhewing cauſe, why 
an attachment ſhould not ifſue againſt the ſheriff for diſcharging 
the defendant out of his cuſtody, it was urged, that he neither 


did nor could know, that it was a caſe requiring bail, as the 


capias utlagatum was not marked for bail; and that 12 Geo, 1. 
c. 29. required an affidavit; and that the ſum, for which bail is 
to be taken, is to be marked on the proceſs, c. For the 
plaintiff, it was urged, that proceſs of outlawry is not within 
the ſtat, 12 Geo. 1. that this was by ſpecial original; and the 
cauſe of action was expreſſed in the original proceſs, in which it 


appears he was entitled to bail.- The court were: clear, that 


this was not a caſe within the 12 Geo, 1. and thought the ſheriff 
had ated improperly ; but, as there was an affidavit of the un- 


der ſheriff, that he had acted to the beſt of his underſtanding, 


without any ill intention, they enlarged the rule in order to 
ive the ſheriff an opportunity to put in bail. After which the 
ſheriff undertook to pay the debt and coſts. Cracraſt v. Gledowes. 
Burr. 4 Pt. 1482. o- $1361 4:19 n wile; mg 
A. owed money to B. on judgment, and to C. on a bond. 
A. wag outlawed at the ſuit of the obligee, and his lands ſeized 


on the outlawry; and the queſtion was, whether the conuſee 


of the judgment could extend theſę lands; and it was held the 
outlawry ſhould. be preferred, and that the King's hands ſhould 
not be amoyed, unleſs the conuſeg could ſhew coyin and practice 
between the obligor and obligee, Salk. 495. | 
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Of the Arreſt upon the Carras' UTLAGATUM; 
of Bail thereon, and of reverſing the OuTLAwkyY 
by WRIT OF ERROR. JESTER 6 


AN action on the caſe lies for the eſcape of a priſoner out- 
lawed. Stra. 9ot. i. e. A gui tam action on the caſe, if 
outlawed on meſne proceſs; the plaintiff having an intereſt and 
a damage, and the king an intereſt for the forfeiture, 5 

But if outlawed, after judgment, it ſeems debt lies for the 
eſcape at the ſuit of the plaintiff only. Yide Cro. El. 706. 

Upon the reverſal of outla wry, the party is reſtored to all he 
has loſt. IG | hs 

If the goods of a perſon outlawed are fold by the ſheriff, 
upon a capias utlagatum, and after the outlawry is reverſed, he 
ſhall be reſtored to the goods themſelves ; becauſe the ſheriff 
was not compellable to ſell thoſe goods, but only to keep them 
to the uſe of the king. 5 Co. 90. Hees cafe. Roll. Ab. 778. 
S. C. cited. Cro, El. 278. S. P. adjudged. And vide 2 Jon. 101. 
2 Show. 58. pl. 52. 3 Keb. 871. There ſhall be a reſtitution 
of profits actually paid into the . . 9 8 

At common law, goods and chattels only were liable in per- 
ſonal actions; and as proceſs of outlawry, in perſonal actions, 
was given by ſtatute, goods and chattels only ſtill remain liable, 
becauſe they were only chargeable in perſonal actions, i. 6. 
They are forfeited to the king, and he ſhall have the pernancy 
of the chattels real ; but this is by conſequence only—the party 
being extra ligem, is thereby become incapable to take the pro- 
fits himſelf, | 3 IN 

A writ of error to reverſe an outlawry in any civil caſe, is 
not often heard of now, as the party generally comes in and 
reverſes it by motion, and ſatisfies the debt and coſts, or juſti- 
fies bail to appear to a new original; or, if ſpecial bail is not 
required, enters a common appearance; in which caſe the out- 
lawry is reverſed of courſe before a judge, or in court, by con- 
feſſion of ſome trifling error in the proceedings; as, the omiſ- 
ſion of any letter, irregularity in any of the proceſs, want of 
proper addition, want of proclamation, want of filing the writ 
of proclamation, or, in ſhort, any trifling matter whatever ; 
which, in ſuch caſes, is uſually confeſſed by the plaintiff." For, 
as the intent of proceeding to outlawry is anſwered, either by 
the payment of the debt and coſts, or by having good bail put 
in to ſtand the event of the action, any objection to the reverſal 
of the outlawry would be idle and nugatory. ; * 

In order to reverſe an outlawry, without an actual writ of 
error, the defendant s attorney (having entered an appearance} 

| | gets 
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Of the Arreſt upon the CAPIAs UTLAGATUM, 


of Bail thereon, and of reverſing the OuTLAwRY 
by WRIT or ERROR. 


ets a copy of an exigent, on which is uſually marked the 
ons which being pointed out to wy or prothonetary, 
and then ſhewn to one of the judges, if in court, or to a judge 
at chambers, a certificate is made thereof, if in court, or an 
order, if before a judge, to the clerk of the outlawries of the 
ſaid reverſal,—On fight of which order or certificate, the clerk 
of the outlawries marks the outlaw?y book, diſcharged ; and 
then the reverſal is drawn up in paper, and entered upon 
the roll, and the defendant is thereupon reftored in flatu quo 

ius. Co, 

This is the uſual way where a perſon is outlawed, and nei- 
ther his body, goods, or lands, ſeized upon the capias wtlagh- 
tum. But if his body, goods, or lands be ſeized, then his 
attorney muſt go to the clerk of the errors; and on putting in 
ſpecial bail, if requiſite, he will make out a ſuper/edeas to diſ- 
charge the perſon or his effects, if taken, or if not taken, then 
for the ſheriff to forbear. But if a man be outlawed after 
judgment, a reverſal in the manner before mentioned will not 
be allowed ; for an outlawry after judgment cannot be reverſed 
till the plaintiff bath acknowledged ſatisfaction on record, or the 
defendant hath paid the money into court. 

When a defendant, to reverſe an outlawry, is obliged to ſue 
out an actual writ of error, he muſt apply to the proper curſiter 
for the writ; who, on a præcipe given him, will make out the 
writ, which is to this effect: | 


England, to wit, George the Third, by the grace of Ged, &e. 
To our juſtices aſſigned to hold pleas before ourſe!f, greeting. 
Becauſe in the record and proceeding, and alſo in the pro- 
nouncing the outlawry againſt C. D. late of London, mer» 
chant, in a plea of treſpaſs on the caſe, whereon he is out» 
lawed io Londen, pronounced before us returned, as it is 
ſaid, a manifeſt error hath happened, to the great damage of 

him the ſaid C. as by his complaint we have underſtood. 


We being willing the error, if any hath been, ſhould be 


duly corrected, and full and ſpeedy juſtice done to the ſaid 
C. in this behalf, command you, that if the outlawry afore- 
ſaid is returned before us, as it is ſaid, then, the record and 
proceedings aforeſaid being inſpected, you further cauſe to 
be done therein, for the error and vacating of we out- 

| * layry 
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lawry aforeſaid, | what of tight, and according to the law and 
cuſtom of England, ſhall be meer & be dane. | 

Witneſs ourſelf at Meß minſter, this day of in 

the twentieth year of our reign. 


When the writ of error is duly made out and ſealed, the de- 
ſendant muſt get it allowed by the court, on which allowance 
the allocatur is ſubſcribed. | 

If the error is in the exigent or return, or allecatur, or in 
writ of proclamation or return thereto [having firſt put in bail ac- 
cording to the ſtatute], or in any of the proceedings, he gets a 
copy thereof, and ſpreads the whole record, aſſigns the 
errors in this manner : 


— 


Afterwards, to wit, on —— next aſter—— in this 
ſame term, before the lord the king, at Mifminſter, comes 
the ſaid C. OD. by his attorney, and immediately 
ſays, that in the pronouncing of the outlawry aforeſaid, there 
is manifeſt error in this, to wit, that the return of the ſaid 
writ of exigi facias, and alſo the ſaid writ of allocatur, are 
inſufficient, invalid, and void in law; therefore, in that, 
there is manifeſt error: There is error alſo in this, that no 
judgment of outlawry, upon the writ of allocatur aforeſaid, 
is returned ; therefore in this there is manifeſt error [and 
ſo on, —_— the error or errors, as they happen to be}. 
And the ſaid C. D. prays the writ of our lord the king, to 

warn the ſaid A. B. to be before our lord the king, to hear 

— * 1 and proceedings aforeſaid, And it is granted to 

im, Oc. 7 - a - 


IF the plaintiff does not appear and confeſs the errors, the de- 


.fendant muſt ſue out a ſeire facias ad audiendum errores, &c. 


and upon two nibili returned, the court will reverſe the out- 
lawry of courſe; But if the plaintiff comes in voluntarily, or 
upon a ſcire feci, and does not confeſs the errors aſſigned, but 
Joins in error, the defendant muſt make up error books, and 
proceed to argument and judgment, as in other caſes of error; 
of which vide pot. title Wm. | 
One of the defendants was arreſted on a capias utlagatum. — 
The ſheriff admitted him to bail, and on being ruled to return the 
writs 
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| 
writ, returned cepi corpus, On which plaintiff ruled the ſheriff 
to bring in the body. The bail came to juſtify, | Plaintiff 
poſed their juſtification to the original action, inſiſting — 
coſts of the original action muſt be firſt paid, and that the bail 
muſt be put in to a new original, according to the ſtatute 3r of 
Elix. for both defendants, and not bail to the original action, 
which was now ended. And the court refuſed their juſtificas 
tion, and on motion the court granted an attachment againſt 
the ſheriff, Philips and others v. Warburton'and Randal, B. R. 
Mich, 26 Ges. 3. | 63.4, 3 14908 
But if the ſheriff who admits to bail in ſuch caſe as above be 
out of office, a di/iringas iſſues inſtead of an attachment, 95 
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1JPON the reverſal or ſuperſeding of the outlawrys if the 
defendant does not pay the plaintiff his debt and coftsy - 


the plaintiff muſt proceed to declare, the defendant havings 


upon reverſing or ſuperſeding the outlawry, put in ſpevzal 


or cemmon bail, as the caſe required, to appeat to 4 new 'ori= 
ginal, ; | FR, oy £13 GIA VERS DFR 

Upon appearing and ſuperſeding the exigent,” the plaintiff 
muſt declare within fix or eight days after,  otherwiſe-theode< 


fendant may give him a rule to declare; and if no declara- 


tion comes in within the limited time, the deferidane 
_— the plaintiff, and have his coſts taned. Comp. 
C. B. 84. „ee e e di 5p 
So if the defendant appear by /uper/edeas, and will not take a 
declaration, the plaintiff may have judgment againſt him, by 
nil dicit, Ibid, HY IS 7-66 


But where a defendant outlawed, cauſes the fame ontlawry | 


to be reverſed, the plaintiff has till the end of the ſecond term 
after reverſing the ſame, and notice thereof given, to declare 
in. But if be does not proceed within two terms next aftee 
notice of reverſing the outlawry, the defendant ſnall have his 
colts to be taxed, Reg. Tr. 33 Car. 2. C. 88. 

The declaration, after reverſal or ſuperſeding of the oot- 
lawry, has no need to be laid in the ſame county in which the 
former original was made. So held on demurrer. 3 Leu. 245. 
Ih itwick v. Hevenden. Where the original and outlawry were 
in London, and on the reverſal of the outlawty, the plaintiff 


declared in Suſſex ; on which it was inſiſted; that the original 


being laid in Landon, the plaintiff could not declere in the 
action in another county, though the cauſe of action was tran- 
ſitory. But the prothonotaries certifying, that the courſe of the 
court was, that although the original be laid in London, for ex- 
mn the outlawry, yet when the defendant comes in, the 
plaintiff may declare againſt him in any other county, be the 


action loral or tranſitory, "And the at. 21 Jae. f. c. 16. 4. 


giving the plaintiff generally a power to commence a] new 
action or ſuit within à year aſter the outlawry reverſed, the 
plaintiff may do it in this caſe, to warrant his declaration deli- 
vered within the 'courſe of the court. And the plaintiff bad 
judgment. A | G hats u 6c 


By the 21 Fac. x. c. 16. f 4. it is enafted, «« That if in 
any action brought by original, the defendant be outlawed, and 


ſhall after reverſe the outlawry ; that then the plaintiff, his 
Vor. II. 1 


; | 


Of Outlawty. i 


Of declaring after the OurLAwur teyerſed or 


deits, 
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_Of declaring after the OuTLAawRY reverſed or 
ſuperſeded, 


heirs, executors, or adminiſtrators, as the caſe ſhall require, 
may commence a new action or ſuit from time to time, within 
9 year after ſuch judgment of outlawry reverſed, and not 
ter. 1 f il 
And by the 31 Eliz. c. 3. .. 3. it is enated, That before 
the allowance of any writ of error, or reverſing of any out- 
lawry, be bad by plea or otherwiſe, through or by want of any 
proclamation to be had or. made according to the form of the 
ſaid ſtatute, the defendant in the original ſhall put in bail, 
not -only to appear and anſwer to the plaintiff in the for- 
mer ſuit, in @ new ation to be commenced by the ſaid plaintiff for 
the cauſe mentioned in the firſt action , but alſo to ſati'fy the con- 
demmation, if the plaintiff Mali begin bis ſuit befire the end of 216 
terms next after the allowing the writ of error, or othe! wiſe avaid- 
ing of the ſaid outlawry.” _ I". 
Though this latter ſtatute relates only to the reverſing the 
outlawry through want of proclamation, and diſcharges the bail 
in ſuch caſe given, if the plaintiff does not proceed within tur 
terms after the reverſal - yet the recognizance of bail, upon the 
reverſal of outlawry for other cauſes than for want of procla- 
mations, has moſtly been taken ſince the making thereof ac- 
cording to this ſtatute. Therefore, if the plaintiff does not de- 
clare after the reverſal of the outlawry within two terms, the 
bail are diſcharged. But though they are * from their 
recognizance, the plaintiff is not barred of his action, provided 
be commences the ſame within a year after the reverſal of the 
outlawry, according to the 21 Fac. I. c. 16. ſupra. , 
Bail upon the reverſal of outlawry, cannot render their prix» 
cipal in diſcharge of themſelves, for they are abſolutely bound 
to pay the condemnation money. | 
Defendant was outlawed on a ſpecial original; and upon 
reverſing the outlawry, put in bail, with condition as uſual, 
to appear to a new original, to be filed within two terms, 
Plaintiff proceeded to judgment, and defendant brought a writ 
of error ; a motion was made on behalf of the bail, to diſcharge 


1 e 


* 


® On this ſtatute it is, that ca will lie for the patty againſt the 
ſheriff, for an eſcape upon an outlawry on nge proceſs for though 
the party is in cuftody merely at the ſuit of the king, and ibe 
plaintiff has no intereſt in his body, yet be cannot have his outlawry 
reverſed without ſecurity firſt given to appear to a new original. 


Fitzg. 265. Cro, El. 652. 8. 5. 
k their 


Of declaring after the OuTLAWRY reverſed or 
| ſuperſeded, 


their recognizance, no original having been filed within the 
two terms; and a rule made to ſhew cauſe, which was diſ- 
charged. The bail may plead as they ſhall be adviſed. Car le- 
tn v. Wilkinſon. Barnes, 86. 3 
Upon ſuperſeding the exigent, if plaintiff delivers a declara- 
tion, there ſhould be a notice to plead; and a rule given to 
plead before judgment, for want of a plea, can be ſigned. 
And defendant has, in ſuch caſe, the ſame time to plead as in 
other caſes, Barnes, 271, 272. Ep Tas 
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VERY out/atory determines upon the death of the party 
outlawed; and if the party was outlawed on a civil ſuit, 
the repreſentatives of the outlaw, ſhall have a reſtoration of 
the lands ſeized, or effects, if they remain in the ſheriff's hands 
not diſpoſed of, Whereas in criminal caſes outlawry works an 
entire forfeiture of the outlaw's eſtate, both real and perſonal. 
But though outlatory determines upon the death of the out- 
law, yet before the king's hands can be removed from the lands 
or goods ſeized, ſuch death muſt be pleaded, and judgment 
entered up thereon in the Exchequer, upon the plea being con- 
ſeſſed by the attorney general. And in like manner, if the 
outlawry is reverſed [which muſt be done in the original court 
where the action was brought] for any other reaſon, a certifi- 
cate of ſuch reverſal from tþe clerk of the outlawries muſt be 
pleaded and confeſſed, and judgment entered up thereon in the 
Exchequer before the king's hands can be removed. 44 
In order to reverſe an outlawry on death, there muſt be a 


certificate from the miniſter of the pariſh, where the party died 


or was buried; and likewiſe an affidavit of his death, by ſome 
perſon that was acquainted with him, and was preſent at t 


death or burial, in which affidavit the party ſhould be deſcribed 
5 


as in the outlawry. | | 

Theſe proceedings are in the nature of a ſuggeſtion upon the 
ro in the court of Excheguer.— The judgment by the barons in 
ſuch caſe is, That his majeſty's hands be removed from the 
poſſeſſion of the premiſes in the inquiſition mentioned, And 
„that the ſaid A. B. [the repreſentative or outlaw, as the caſe 
&« js] be reſtored to his poſſeſſion thereof, together with the 
rents, iſſues, and profits thereof, which have not as yet 
«© been anſwered to his ſaid majeſty ; and that the ſaid leaſe, in 
« form aforeſaid made, be void and of no fett *; and that, as 
«© well the ſaid R. S. late ſheriff of the county of —— as all 
„ others who have been, now are, or hereafter ſhall be ſheriffs 
& of the ſaid county, ſhall be diſcharged in their accounts to- 
« wards his ſaid majeſty, his heirs and ſucceſſors, as well of 
the rents and profits of the ſaid premiſes, as of the ſaid 
„ annual rent of —— which have not been anſwered his ſaid 
© majeſty; and laſtly, that the ſaid A. B. as ta the ſaid pre- 
* miſes, may be diſmiſſed the, court, by reaſon of the ſaid 
_ «. confeſſion, and other the premiſes,” 


— 


e Incaſe a leaſe has been granted by the Exchequer, The 
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Of Reſtoration after OuTLAwRY. reverſed or 
determined. | 


The plea may be put in by any perſon: for though ls 
judgment is that he ſhall be reſtored to the poſſeſſion of the 
premiſes, yet it gives no title to the lends. US 


In order to diſcharge the ſheriff, the judgment-roll muſt” 


be carried to the pipe. office, that a guietus may be made there · 
upon, 
"If after ſuch judgment any difculty attends the getting 
poſſ-flion, a writ of amoveas manus muſt be ſued out of the 
Exchequer, ditected to the ſheriff, who will thereupon deliver 
poſſeſſion, 5 | q CIR 
A merchant baving 5007, ſtock in the India company, was 
outlawed before judgment at the fuit of W. R. The king, 
after inquiſition and ſcizure, upon petition, granted the 500 l. 


flock to ſaid W. R. and that he might ſue for it in his 


name. W. R. thereupon got the ſtock transferred to him, 
and then the merchant reverſed the outlawry, and obtained reſti- 
tution de omnibus quibus nobis non e reſponſum. And on queſtion," 
whether he ſhould have the ſtock back, the court held that 
W. R. ſhould not reſtore it, becauſe the grant was executed and 
veſted in W. R. and as to that matter the king was anſwered 
Jide 2 Lev. 49. | . ; 


WH 


1 


. | % 
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Of Scire factas. 
A Scire facias is a writ judicial, founded on ſome matter of 
record; as judgments, recognizances, and letters patent, 
on which it lies to enforce the execution of them, or to vacate 
or ſet them aſide: and though it be a writ judicial, or of exe» 
cution, yet it is ſo far in nature of an original, that a defendant 


may plead to it, and is in that reſpect as an action; and there» 
fore it is held, that a releaſe of all actions, or of executions, 


is a good plea in bar to'a ſeire facias. Vid: Bac. Abr. 4 Vol. 40g. 


and authorities there cited. | 
A ſeire facias lies for many purpoſes in law, the writ being 
rmed according to the ſubject matter, But the writs of ſare 
acias, which will be proper to be noticed in this work, are 


only of four kinds,—1, Of the ſeire facias againſt bail, after 


judgment had againſt the principal, on their recognizance-for- 


feited. 2. Of the ſcire facias to revive a judgment, by and 


againſt the ſame identical parties to the ſuit on which the woes. 
ment was had. 3. Of the ſcire facias to continue a ſuit, by or 
againſt the repreſentatives of one of the parties dying before final 
judgment, And 4. Of the ſcire facias by or againſt the repre» 
ſentatives of a party to the ſuit dying. after judgment, and before 
execution, | | * 
"The writ of ſcire facias is adapted to the ſubject matter: For 
the various ſorts of which wiit, ſee the {veral books af 
Entries, | 
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Of the Scire raciAs againſt Bail, and of P 
ceedings therein, SI 
WHEN a defendant is admitted to bail by the court where 
the action is brought, his ſureties or bail ſtipulate, that 
the defendant ſhall, if he be condemned in the action, ſatisfy 
the plaintiff his debt and coſts; or elſe, that he ſhall ſurrender 
himſelf a priſoner; or in caſe he does neither, that they (his 


bail) will pay what the plaintiff. recovers for him. Ther 


afte i the plaintiff has recovered judgment in his action, he muſt, 
before ever he proceeds againſt tne bail, look to ſatisfaction 
from the defendant ; and the plaintiff has his election of three 
ſorts of executions, either of which he is at liberty to. purſue 
againſt the defendant, viz. by elegit againſt his lands and goods; 
by Pa facias againſt his goods only 3 or by capias ad ſatisfact» 
endum againft his body; by which writ, he may be impriſoned 
till ſatisfaction is made. —If the plaintiff proceeds by elrgit or 
fieri farias, he aims at a ſatisfaQtion by a feizure of the de- 
fendant's property; and by taking out either of thoſe writs of 
execution, he cannot fix the bail; but if he would look to the 
bail ro make him ſatisfaction, his execution muſt be by a capia: 
ad ſatisfacirndum againſt the principal; and that is the only 
writ which has effect to fix the bail, as it amounts to a demand 
on him to ſurrender himſelf a priſoner; which if not done by 
the return thereof, or if he is not ſurrendered by the bail in 
diſcharge of themſelves, it is preſumed that the bail are ready to 
pay the debt and damages recovered, | | 

If the plaintiff therefore would ever reſort to the bail, his 
execution muſt be by capias ad ſatisfaciendum againſt the prin- 
cipal; for then he ſhews, that he would have the body till 
ſatisfaction is made him; which writ of ca. ſa muſt be returned 
by the ſheriff, with a nn. eff inventus, for the bail are liable 
on on failure of their principal. : 

n the court of Xing: Bench, the courſe is always to enter 
recognizances as taken in court, though actually by a judge at 
his chambers; and in that court they are not taken in a ſum 
certain, as in the Common Pleas z neither are they records Gl 
entered, | SY 

But in the Common Pleas they are records immediately upon 
the firſt caption, and bind the lands before filed at YefAmin/ler'; 


and when filed, they are tecords in court; and a /, ire facias, 


or debt, lies upon them either in Middl:ſex where filed, or in 
n where taken; whereas in the King's Bench, a ſcire factas, ' 

or action of debt thereon, muſt be brought in Middleſex. 
When a defendant, againſt whom a judgment has been had, 


renders himſelf, or is ſurrendered by his bail in their diſcharge, 
| F 4 notice 
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Of the ScixkE FAcias, againſt Bail, and of Pro- 
ceedings therein. | 


notice of ſuch ſurrender ſhould be immediately given to plain · 
tiff's attorney, and an exoneretur entered on the bail-piece ; for 
unleſs ſuch. notice is given, and the bail-piece diſcharged be- 
fore the return of the ca. ſa. the bail are fixed with the debt and 
coſts in point of law. | | 
When the recognizance is forfeited by the defendant's not 
being ſurrendered by his bail, or ſurrendering himſelf to priſon, 
the plaintiff may either bring his action of debt on the recog- 
nizance, or proceed by ſcire facias, by which the ſheriff is com- 
manded to make known to them the judgment recovered, and 
the force and effect of their recognizance entered into, that the 
defendant has not ſurrendered himſelf to the priſon of the mar- 
ſhal of the Mar/hal/et or Fleet, as the caſe is; and therefore,. 
that they appear -in court and ſhew cauſe, why the plaintiff 
ſhould not have execution againſt them, for his debt and da- 
mages recovered. YN | 
A fſcire facias was brought againſt three bailees or ſureties, 
upon a recognizance acknowledged by them and the principal 
Jointly; and on demurrer thereto, the writ abated ; becauſe this 
being founded on a record, the plaintiff ſhould ſet forth the 
cauſe of the variance from the record, as that one was dead. But 
if an action is brought upon a joint bond, againſt three only, 
where there are four or hive obligoes, there the defendants ought 
to ſhew that it was made by them and others in full life, not 
named in the writ; becauſe the court ſhall not intend that the 
bond was ſealed and delivered by all that are named in it; and 
therefore the defendants cannot demur upon it, though it be 
entered in bæc verba. Allen 21. 40 : 

In order to ground the proceedings by ſcire ſacias againſt the 


bail, the plaintiff, before he ſues out the writ of ſcire facias, 


muſt enter the recognizance of bail on a roll, carry in the 
ſame, and docquet it; ſo he muſt if he proceeds by action of 
debt on the recognizance, The entry on the roll is to this effect 


in B. R. 3 


Michaelmas term, 20th George the Third (the term the decla- 
ration is of). | 


Middleſex ſſ. A. B. camplains againſt C. D. &c. [go thraugh 


the declaration], and the ſaid C. D. by John Palmer, big 
attorney, comes and defends the 1 and injury, ware 


Sc. and thereupon E. F. of Charing-croſs, in the county o 
Middleſex, mercer ; and G. H. of Fleet fireet, in the city of 


A. 


e M 


6 7⅛u- MM _ * _ 
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Londen, grocer [deſcribing the bail as in the recognizance], 
came into the court of our lord the king, before the king 
himſelf, at W:fmin/ler, in their proper perſons, and became 
pledges and manucaptors, and each of them became pl 

and manucaptor for the ſaid defendant, that if it ſhould hap». 
pen that the ſaid defendant ſhould be condemned in the plea 
aforeſaid, then the ſaid manucaptors granted, and each of 
them did grant, that all ſuch damages, coſts, and charges * 
[if the action be in debt, and judgment be recovered on a 
verdict, ſay, did grant, that as well the ſaid debt, as all 
ſuch damages, coſts, and charges—or if in debt, and judgment 
was by default, ſay, did grant, that as well the ſaid debt, as all 
damages}, as ſhould be adjudged to the ſaid plaintiff in that 
behalf, ſhould be made of their and each of their lands and 
chattels, and to be levied to the uſe of the ſaid plaintiff, if it 
ſhould happen that the defendant ſhould not pay the ſaid 
plaintiff, or render himſelf on that occaſion, to the priſon of 
the marſhal of the Marſbalſea of our ſaid lord the king, be- 
fore the king himſelf. ö | 


The docquet-paper——* the entry of Foſeph Lyon, gentle- 
man, one, &c, of Michaelmas term 20th of George the 
Tiled.” 1:55 | a 
Mdlliſer ſſ. Recognizance of bail for C. D. at the ſuit of A. B. 
Roll 273. | 8 
When the entry of the recognizance is made up, and the roll 
docquetted and carried in, and a capias ad ſatisfaciendum- alſo 
ſued out, and got returned by the ſheriff, with a non eff inventus,, 
the recognizance thereby being forfeited { becauſe there is a de- 
fault in the party], the plaintiff may ſue out a ſcire facias 
againſt the bail. But though the recognizance be abſolutely 
forfeited in law, yet the bail may ſurrender the principal aſter» 
wards, and the court, ex gratid, on motion, will relieve the 
bail, as will be ſhewn hereafter, | | 8 


1 4 * 


— 


* Jn B. E. where the ſuit is by Gill, the bail are not bound in a2 
ſum certain, but only undertake that the defendant (hall pay the con- 
demnation money, or render bis body to priſon ; and the recogni | 
zance being general. mult be redoced by the judgment to a certainty. 
But ia C. F. the bail ate bound in a ſom certain, upon condition. 
that if the deſendant be condemned in the ſaid action, he ſhall pay the 
condemnation money, or render bimſelf a priſoner to the Fleet for the 
ſame ; or upon failure thereof, that they will do it for him. 

. e = 


*' 
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Of the ScixE Facias apainſt Bail, and of Pro- 


ceedings therein. : | 


Il the plaintiff has not ſued out a ca. ſa. againſt the principal, 
in order to ground his proceedings by ſcire ſacias againſt the 
bail, within a year after the judgment obtained, a ſcirs facias 
ſhoutd' firſt go againſt the principal to revive the judgment, bes 


fore a ſcire facias goes againſt the bail on their recognizance; * 


hut the bail cannot take advantage of this, Raym. 1096, 
6 Mod. 364. Holt, go. 4 | "x 2 
On fiewing cauſe againſt a motion to ſet aſide proceedin 
againft bail as irregular, no proceedings having been had for 
upwards of three years, till the ſuing out the ca. fa. and ſci. fac. 
of which a term's notice had not been given purſuant to the 
rule Eaft. 13 Geo. 2. C. B. it appeared, 4 the deſendant had 
become bail for his ſon in an action of dovenant, of which 
judgment was had for 760 J. ; after which a compromiſe had 
been entered into; in purſuance of which the father had paid 
260 J. and the ſon was to have three years to pay the reſidue 
in. The ſon had obtained an injunction againſt the plaintiff, 
who, at the end of three years and a half, not being paid, ap- 
plied to the father, as bail, for payment : which he refuſed, 
and ſwore he would make his ſon a bankrupt. On which 
plaintiff moved to diſſolve the injunction, which done, he ſued 
out a ca. ſa. againſt the principal; and on non eff inuent, re- 
turned, ſued out two ſci. fac's, and on nibils an execution by 
fi. fa. againſt the bail. The court held, that the bail was the 
principal agent, and conuſant of the whole tranſaction, fo no 
ſurprize, That an agreement to ſtay for a time, to enable de- 
ſendant to pay the debt, in default of which plaintiff was to 
proceed, was in its nature an exception out of the rule; and 
that at the expiration of the time, the proceedings might be 
renewed without a term's notice; elſe it would be, in effect, a 
ſtay of proceedings for a whole term beyond the time agreed 
on; and diſcharged the rule with coſts, Watkins v. Hayden, 

2 Blackſ. Rep. 762. | 

A ſcire facias does not lie againſt bail, unleſs a cn. ſa. is 
ſvet out, returned, and filed; bur it may be filed after the 
ſeire faciat iſſues; 1 Lev. 225. Note on Reg. Haft. 5 Geo. 2. 

A tire facias iſſued againſt the bail in B. R. teſied 23d of 
June ; returnable 30. It was left in the ſheriff's office 25th of 
June, and the ſame day a warrant iſſued, but it was not ſerved 
on one of the bail till the 29th, and not on the other till 
the zoth in the morning, being the laſt day in term. No 
ca. fa, was returned and filed till the 31ft, as it ought to have 
been, The bail on the laſt day of the term, vip. June . 
, , 
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o 


Of the SCIRE FACIAS againſt Bail, and of Pro- 
coeedings therein. ö 


after the riſing of the court, ſurrendered their principal, and af- 
terwards moved that an exonrretur might be entered on the 
bail-piece, and proceedings ſtaid againſt them. But the court 
diſcharged the rule with coſts, holding the return, and filing of 
the ca. ſa. to be mere matter of form, if it is properly . 
and made returnable, and lies in the ſheriff's office the uſual 
time, and is afterwards returned non off inventus.—And they 
held the ſhortneſs of the notice to the bail immaterial. Hunt v. 
Cor. 1 Blackſ. 393. ; | "4x" 
Motion to ſtay proceedings on a fn hm againſt bail, 
not being ſerved with a copy of the ſheriff's warrant, whi 
recites the writ verbatim. But the one by giving him a per- 
ſonal ſummons, and reading to him the ſher 


the writ) with his wife, at his houſe, in his abſence, It ap- 
peared (on enquiry of the officers) that it is uſual, in Jfiddl- 
ſex, to ſerve the bail with a copy of the ſheriff's warrant; but 
not ſo in many other counties, and this aroſe in Lincolnſbire, 
In ſome counties they give verbal notice, in ſome none at all. 
The court thought ſome notice ſhould be given [ Salt. 599], 
the ſufficiency of which, if diſputed, muſt be determined by the 
coutt upon the circumſtances, And that this notice was ſuſi- 
cient, therefore diſcharged the rule, Fright v. Page, Tr. 
12 Geo. 3. C. B. 2 Blackſ. Rep. 837. ; 

If the principal defendant dies after the return of the ca, fa, 
although his death be before the ſuing forth the firſt ſcire facras, 
the bail are fixed with the debt and coſts, in point of law 
_ os Ae facias's are only an indulgence of the court, 
2 Will, 67. | 

0 a 3 nizante taken in B. R. the ſcire facias muſt be 
brought in Middleſex. 3 Danv. Abr. 31 3. for the recognizances 
in B. R. are not obligatory by the caption, but by their being 
entered of record in the court. Sai. 600. 659. Hob. 195. 
Brownl. 69. S. C. Mer 88 3. S. C. Styles g. | 

But if bail be taken by a commiſſioner in the country, the 


ſeire facias may either be ſyed out into Middleſex, where the 


recognizance 1s entered of record, or the county where taken. 
Lutw. 12 | | 


8 . | ' - | 
But in 6. B. if a recognizance be taken in London at 3 


judge's chambers, and entered on record as taken in Londen, all 


the prothonotaries held, that the ſcire facias ought to be direct- 

ed to the ſheriffs of London, and not to the ſheriffs of Aoddleſer. 

Bro, 4br. fol. 66, þ, pl. 85, Although the tecognizance is — 
| ct | 2 per 


— 


iff's warrant: the 
other by leaving a memorandum (containing the ſubſtance of 


76 Of Stire arias, | 
Of the Scirz FAciAs againſt Bail, and of Pro- | 


ceedings therein. : 


ry LOI; 
a perfeA record till it is entered upon the roll, yet when it is 
entered in C. B. it is held, that it is a record from the firſt 
acknowledgment, and binds perſons and lands from that time z 
for it is the acknowledgment, before a judge that gives it the 
force of a record, though the inrolment be neceſſary for the 
. teſtification and perpetuity of it. Hob. 195. 5 
But in Andrews and Harborne, the prothonotaries certified, 
that upon ſuch recognizance, the ſcire ſucias might be brought, 
in Middl:ſex, or in 7 Arg Roll. Abr. 891. All 12 
And in Kenny v. Thornton, C. N. Tr. 11 Geo. 3. it was held 
that a ſcire facias on recognizance of bail in Lenden may be 
— ſued, though the bail be inrolled in Middleſex. 2 Blackſ, 
Rep. 768. | INE IEP <1 
Ang ſo, in B, R, where bail is taken by commiſſioners, the 
cire facias is ſued out, either into the county where taken, ot 
into Middleſex, where filed. Att. Prac. 361. * 
In C. B. plaintiff recovered judgment in an action laid in 
the county of Surry, The bail had been taken before a judge, 
After judgment, and ca. ſa. returned againſt the principal : /c. 
fa. againſt the bail were brought in Surry, and after two nibils, 
execution went, and the goods of the bail were taken, by fi. fa, 
On motion and rule to ſhew cauſe why the award of execution, 
and fi. fa. ſhould not be ſer aſide with coſts, it being objected 
that the i, fa. ought to have been in Middleſex, — not elſe · 
where; the caption appearing by the record of the recognizance 
to be before the chief juſtice, and his brethren in coutt, as the 
entry always is of a bail on cept corpus taken before a judge at 
. chambers. The court held the objection good, and made the 
rule abſolute without coſts, _ . 
Where the caption of the recognizance appears to be in 
another county, and is afterwards inrolled in Middieſex (as in 
ſome other caſes), the ſci. fa. may be in either county; but 
where the caption appears by the record to be in Middleſex, the 


. 


fer. fa. muſt be in Middleſex alſo; and not elſewhere. A ſc. 


Ja. to revive a judgment is the continuance of the ſuit, and 
muſt be brought in that county where the original action is 
laid, A fci. fa. againſt bail is the firſt proceeding. 2 

Several of the flazers reported the practice to be as the court 
held it. And that the filazer by whom the bail- piece is filed, 
and who enters the record of the recognizance on the roll, 
makes out the firſt ſci fa. into Midaleſex,'or other proper county, 
as the caſe requires: the ſecond ſci. fa. (when neceſlary) is 
ſigned by the prothonotaty. ide Barnet, 96, $ 
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But on a recognizance of bail in error, if it be entered to be 
taken at a judge's chambers in Londen, the ſcire factas muſt be 
ſued tens. £37424 OTE ages 

A ſcire facias againſt bail, is not amendable. Grey v. Je- 
ſerſon. Stra. 1165. | | | m 

But a ſcire . may be quaſhed, on motion, without colts, 
before plea pleaded, though defendant has entered an appear- 
ance. Barnes, 431. 557 Nen 

If the judgwent of an inferior court is removed into B. R. 
or C. B. by certicrari, and the party ſues a ſcire facias to haye 
execution, he ought. to ſhew in his ſcire facias, that it is the 
judgment of ſuch an inferior court, removed, thitbet by cer- 
tiorari; and ought to ſhew the particular limits of the inferior 
juriſdiction, and pray execution within the particular, limits. 
But if the judgment be removed into B. R. or C. B. by writ 
of error, or falſe judgment, and affirmed, the party may have 
execution in any part of England; for by the affirmance it is 
become the judgment of the ſuperior court, But then in a ſcire 
facias upon ſuch a judgment affirmed, the plaintiff ought to 
alledge, that it was removed thither by writ of error, &c, —— 
Vide Guilliam v. Hardy. 1 Ld. Raym. 216. 3 Salk, 320. 

Another reaſon for abating the ſcire factas in the above caſe 
was, becauſe it recited the judgment of the inferior court, ficut 
fer inſpectianem recordi nobis con/lat, inſtead of ſaying prout patet 
per recordium. For if defendant were to plead nul tiel record, 
it ought to be tried by the record itſelf, and not per inſpectionem 
recordi. | | | 


Of the Scr raciAs apainſt Bail, and herein of 
the TesTE and RETURN of the Writ, &c. 


fa B. R. if the ſuit was by bill, the ca. ſa. taken out againſt 
the principal in order to ground proceedings by ſcire facias 

againſt the bail, muſt have eight days between the tele and re- 
— ; and muſt lie four days, excluſive, in the ſheriff's office, 

alk. 599. | ge: 

So in ©. B. and where a ca. ſa. againft the principal, in or- 
der to found a proceeding againſt the bail, was left with the 
ſheriff the 6th of Feb, returnable the 9th; the court held it to 
be a day too ſoon, and on motion ſtayed the proceedings 
againſt the bail. Barnet, 64. | 3 
' The a. Ja. againſt the principal being left in the ſheriff's 
office. gives notice to the bail, that the plaintiff will proceed 
againſt the perſon, and therefore it is incumbent on the bail to 
— whether any ca. ſa, be left in the office, Burr. Rep. 4 pl. 
1360. . 
A a. fa. returnable pending error, is no regular foundation 
for proceeding againſt the bail, Barnes, 83. 

If by original, it muſt have fſteen days between the ft 
return, 
The * facias againſt the bail muſt not bear te the ſame 


day as the ca. ſa. againſt the principal. 


T'wo ſcire facias's were quaſhed, the ca. ſa. and the firſt ſeire 


facias bearing teſte on one and the ſame day. Barnes, 9. 
But the ſcrre factas againſt the bail may bear tee the very day 


of the return of the ca. ſa. againſt the principal. Stra. 860. 


Id. Raym. 1567. | 


But a ſci-e facias muſt not bear teſte on a Sunday, for it is 


not dies juridicus, Dy. 168. a. Fr 

If the ſuit be by criginal in B. R. there muſt be fi/teen days 
between the 1% and return of each writ. And the le and 
return may be both incluſive. And in this, whether the days 
ſhall be excluſive or incluſive, there is no difference between 
proceedings by &i1/ or original, Stra. 765. 

But if the ſuit be by bill in B. R. it is ſufficient if there are 
fifteen day; berween the tefle of the firſt ſcire facias and return 
of the ſecond ; as if the firlt be teſted on 24th Qteber, and the 
© ſecond returnable on the 7th November, this is good. 

The ſcire facias muit be returnable as the original proceed- 
ings are, that is, at a day certain er a common return, £4, 
Raym. 1417. f | 

In C. B. if the ſuit was on a writ of attachment or a bill 


againſt a privileged perſon, fifteen days between the 16% e and 
| ; „reis 


and: 
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the TzsTE and RETURN of the Writ, &c. 
return of a ſcire facias are not requiſite hut if by original aliter, 


and muſt be returnable on a general return, . | . 

In C. B. in a ſcire facias againſt bail, if there be fifteen days 
between the teſle of the firſt and return of the ſecond ſcire ſacias, 
that is ſufficient. Prat. Reg. 377. Rules and Orders, 2 vai. 
114 Prad. Ur. Banci, 27. * | 7 

And in Peale, v. Watſon & al. C. B. Mich. 14 Gee. 3. it 
was held, that there muſt be fifteen days between the te of 
the fult ſeire facias, and the return of the ſecond. 2 Black/. Rep. 


22. | | 
, When the ſuit in B. R. is iy bill, and the two ſcire fecies's 
are made returnable in fifteen days, as they may—each writ 
ſhall have ſeven days between the tele and return, and not one 
ten and the other five. Prada. U. B. 27. 

But in Elliott and Smith, Stra. 1139; it was held, that if 
there be fiſteen days between the te/te of the firſt, and the return 
of the ſecond /crre [rage againſt bail, it is ſufficient, without any 
regard to the number of the days between the 1% and return of 
each writ. | 6 

There were but fourteen days between the tele and return of 
a ſcire facias ; and the court held it aided by the 17 Car. 2. c.8, 
Lutw. 26. | 

In B. R. when the ſuit is by original, the filazir makes out 
the ſcire facias. 

In C. B. the filazer makes out the firſt ſcire facias, and the 
prethonotary the ſecond. Barnes, 96. | 

An alias ſcire facias muſt not iſſue till the firſt be returnable ; 
and if it do, it is void. Att. Pract. 348. | 

And the alias muſt bear tee the day of the return of the firſt 
in all caſes, except in caſe of a ſcire facias quare executionem non 
on a writ of error, and then it is not neceſſary, Att. Pract. 348. 

If the plaintiff does not wiſh the bail to be ſummoned on the 
firſt ſcire faciat, but would have a nihi/ thereto returned, it 
ouzht to be delivered to the ſheriff, or left in his office, /ome 
time before the retutn thereof. Reg. 5 Gee. 2. BY 

In Miller and Yarraway, Burr. Rep. 4 pt. 1724, it was ſaid, 
that a ſcire facias againſt bail muſt lie in the ſheriff's office four 
days at leaſt before the return. | (4-1 

Every alias ſcire faciaj muſt lie four days, excluſive, before 
the return thereof in the office. Reg. E. 5 G. 2. B. R. \ 

So every ſcire facias, on which a ſcire fect is returned, ought 
to be delivered to the ſheriff, or left in bis office, four days, ex- 
Cluſive, bef ce the return, 1bid, 7 
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But, if the party is ſummoned the day before, or on the day 
of the return, that is ſufficient. | 
The ſheriff muſt indorſe the time of his receiving it. | 
A ſcire facias againſt bail is not amendable; but the court, o 
motion, will quaſh it, if irregular. Stra. 401. 1165. | 
A feire facias ordered to be quaſhed, on plaintiff's motion, 
without coſts, before plea pleaded, although the defendant had 
entered an appearence, Barnes, 431. by 
The alias ſcire facias differs in nothing from the firſt, except 
in the tee and return; and adding, after the words, We 
command you, theſe words, „as we have before commanded 
you,” if a 5 1 970 : * * vis 
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relieving them [oy Motion] after th 
to be fixed. 


WHEN a non eff inventus is returned to the ca. taken 
againſt the principal, the bail are then to be 


fixed with => debt and damages recovered, becavſe of the de- 


fault made by the party; but notwithſtanding they are ſaid to 


be fixed,” the court will relieve them, if ibey come in upon 


the ſeire facies gain hay: and ſurrender: we principal in 


time, v; 


', 


Bail have ex" \ grati enviings ein the return of. the ſecond five 


facia to ſurrender the principal. 

Bail may be telieved by motion, where tbey cannot plead the 
matter to the ſcire facias againſt them. As where u non off in- 
vents is returned to a c. ſa. the condition of their recognizance 
being then broken, they —— plead a render of the principal 
aſterwards; · nor would the courts formerly have accepted ſuch 
render z but they may now,” upon render of the body, upon 


Ot Scire fariag TH 


the return of the ſecond ſceire facias, move the cqurt to ſtay the 4 


proceedings againſt them. 


This' indulgence of the courts arbſe from the great miſchief | 


which happened to bail, by a plaintiff's taking out a «a. ſe. and 
_— it returnable the next day. ſo that bail had not time to 

bring in the body; wherefore the courts indulged the bail ſa 
far, as to permit them to render the body upon the: return of 


the firſt ei, fa. if the ca. A was returnable, de are . Gras 


Car. 618, 
But if the ce. fa, was retuinoble at the: next — the 


bail was held ſtrictly to render the principal upon the Dee. of | 


the ca. ſa. and not after, bid. 738. 


But afterwards the favour was extended, to admit a der 


any time before the return of the ſecond ire ſatias, or upon 
the return ſedente curia; but afterwards this . WIe diſ- 
allowed. vor, 850. 3 Bulſt. 18a. , 

However, it has 
B. R. and C B. as appears by x H ilſ. 270. in . R. W 
the court held; that the ui muſt render the principal - 


quarts die: of the return of the ſecond ſci. fa. dente curia land i it | 


is not ſufficient before a judge at chambers], or they come too 


ſoce become dhe praice ogoin ab in 


late afterwards, even thoug hi the ſame day—and ſo is the prac- ' 


tice in C. B. as appeats by Id. Raym. 150, 7. fo, that the 


always admit a tender upon the tretutu of the ſecond i. fa. 
(7. e. the gquarta die pg: of the return day] ſedente-curia, or an 


time before that, But all tbe C an) © 


"mu I. * | 4 . fratia' 


_ * 


He 


— 
il 


32 Dt ire facias. | 


Of the Scirg FACIAs againſt Bail, and herein of 
. relieving them (by * after bows are faid 
to be fixed. 


gratia curiæ, and not ox 8 julitiæ, for the condition of the 
recognizance is broken by the non- render __ the return of the 
ea. /a. and therefore thefe renders cannot Rey but the 
party muſt be telieved dy motion. 

If ſcirt feciis returned to the firſt ſeire facies, the bail may 
ſurrender the principal on the appearance day of the return of 
that ſcire facias ; that is, if the proceedings are by original ; but 
if they are by /, the forrender muſt be on the return day. 

Per Cur. of C. B. Bail may ſutrender the priacipal before or 
on the appearance day of the return of the action on the xecog- 
nizance, where plaintiff proceeds that way. If the proceedings 
againſt them be by fe:. a. the render may be before or on the 
appezrance day of the retura' of the firſt /cr. fax fitting the court 
n or it may be before or on the 
pearance day of the return of the ſecond fer." a. OT 
court, in caſe of two ht med. Dag v. 
Barnes, 82. | 
If there be no 4. ſa. fued out, returned, and filed, * b 
no ground for a motion to quaſh the f OY cds againſt the 
bail; but the bail muſt plead it, and 'be iſcharged by that 
means. 

A ca. ſa. may be void as to the principal, ai yet wel enough 
to ground a ſcire facias againſt the bail; as if a cs. fa. be ſued 
Out above a year after judgment, without reviving the judgment 
by ſcire facias ; for the bail are ſtrangers, and cannot take ad- 
ventage of that error in a collateral action. 2 LA . 1000. 
6 Mod. 304. Halt, go. 

A motion was made 40 ſtay proceedings ind one of the 
bail, who had deen excepted to, — fired, but had 
omitted to get his name ſtruck out of the bail-pjece.— The 
court denied the motion in its preſent ſorm, as in the cafe of 
Fult and Birt, 4 Geo. 3. faying, that whilſt the name remained 
upon record, proceedings could not regularly be Rhayed ; but, 
a8 in that caſe, they now gave leave to enter an earoneretur on 
the bail- piece, munc pro tune, on payment of ooſts. Humphrey 
v. Leite, Burr. 4 pt. 210). 

The bail ate not liable if the principal dies any time before 
the return of the ce. ſa. and they may plead it to the ſci. fa, 

But che death of the 2 after the ſcire facias brought 
tors green them, if he was alive & the capias returned. 
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of the Sem rActas againſt Bail, and bereln ef 
relieving them [by Motion] after they are ſaid 
to be fixed. 2 . 


A motion was made to ſtay proceedings againſt bail, becauſe 
the principal died after a taptas ad ſatisfaciendum returned, but 
before the retutn of the ſecond ſci. fa. agaitiſt the bail; but d“ 
nied, becauſe it was the bail's omiſſion, that they did not ſur- 
render him, he living till after the return of the ca. fa. ' 1 Mid. 
31. 2 Ld. Raym. 1452. 2 Stra. 717, W 

Motion to ſtay proceedings in an action of debt on tecog- 
nizance of bail, the principal having died after the return of the 
ca. ſa. and before the capias ad 4 . ſued out againſt the 
bail; but the rule was diſcharged, The recoghizance is abſo- 
lutely forfeited immediately after à ca. ſa, returned; and if the 
principal dies afterwards, before a render, the bail are fixed in 
point of law. Barnes, 10. 

Motion to ſtay ings againſt the bail, the ca. ſa. wad 
returnable the laſt return of Michaclmat, viz. 2815 Nov. and 
the principal died 1 Dec. the ca. fa. being then in the ſheriff's 
office, and not actually returned till the 34 Dec. and the motion 
was denied, Boyland v. Crocke and others, bail of Porter, B. R. 
1748: | 2 * 2 

Rat where the principal died after a ca. /a. returned, and before 
it was filed, the court, on motion, ſtayed the filing it in fayout 
of the bail. 1 Lill. Ar. 183. Mich. 35 Car. 2. B. K. 

A ca. fa. made returnable at a dy which falls out of term, 
would not be void (though liable to be ſet aſide on motion) — 
nor can ſuch a defect in it be taken advantage of by bail, upon 
a general demurrer to a ſcire fucias brought againſt them. 
Burr, Rep. 4 pt. 1187. . | | 

An action was commenced apainſt the bail, and afterwards 
the plaintiff was obliged to deſiſt therein; and then the bail 
ſurrendered the principal before the new action brought, and 
moved to ſtay the proceedings; the court held the ſurrender to 
be good, it being before the return of the proceſs in this ſuit, - 
and it was the fault of the plaintiff not to begin right at firſt. 
Hoare v. Mingay, one, c. otra. 915. of + "| 

In an action of aſſault und battery, the rer procured 
a judge's order to hold the defendant to bail for 1 40], wheres | 
upon the defendant became bound in 2807. and tbe bail joint! 
and ſevetally in 2401. The plaintiffs had a verdict foe 260 | 
and brought ſeparate actions on the recognizance agai F 
bail. On which the bail moved the court, that on payment of 


one ſum of 1407, and I ſtayed, and 
| G2 compared 


34 Ot Scire facias, | 


Of the SciRE FACIAS againſt Bail, and herein of 
relieving them [by Motion] after they are. ſaid 
to be fixed, FRE | 5 


compared this to an ad ion on bond. But the plaintiffs inſiſted, 
that there was a difference; for in a bond the condition is ti 
pay the money ; and if one obligor pays it, then the other f 
diſcharged, as the condition is complied with; but, in a recog- 
nizance, the condition is not fſaiizfied till the damages, 11 
vered be paid, or the defendant furrendered. And it was held, 
that the bail being jointly and ſeverally bound, the actions 
againſt them could not be diſcharged, unleſs the condition, of 
the recognizance was performed, viz. That the defendant paid 
what was recovered, or ſurrendered himſelf to the Feet, Cats 
verac and Ux. v. Pinbero. Mich. 12 G. 2. C. P. Barnes, + 
Pratt. Reg. C. P. 88. 4 A we =" 6 11 
If an adlion be brought on a recognizance of bail, the ri 
muſt be ſerved four days before the return, and the baths 
ſurrender the principal on the guarto die paſt of the return, ſedente 
8 * not after the court is riſen. Rep, & Caſ. of Prad. 

Motion to ſet aſide a fi. fa. againſt bail, defendant baving 
ſurrendered in their diſcharge, It appeared by affidavit, that 
the ſecond ſci. fa. was returnable Cras Hart. Nov. 12, and the 
_ defendant's ſurrender not before the 15th, the appearance day 
of the return. Per Cur. The affidavit is defeCtive, as it does 
not ſhew that the defendant ſurrendered ¶ ſedente curid] on the 
appearance-day of the return of the ſecond /ci. fa. which if he 
did not, the ſurrender is out of time. No rule. Barnes, 75. 
The'bail, for one who was conviced afterwards for a 
felony, brought up the body by habeas corpus; and the court 
allowed them to ſurrender him in diſcharge of themſelves. Stra. 
1217. | | 1 
Debt was brought on the recognizance: plea, no ca. fe. 
repl. a ca. ja. and demurrer, inde, But the court afterwards, 
being informed by motion that the defendants had furrendered 
the principal before the return of the latitat againſt them, 
ordered the proceedings to be ſtayed, and an exonerztur to be 
_ Entered on the bail-piece, notwithſtanding the plea, repli- 
| 2 8 demurrer, before the motion. Dodſon v. King, 
Cerib. 516. 1 0 

H. had a judgment obtained againſt him, and he rendered 
bimſelf before the return of the capiat, but never gave the 

aintiff notice of his render, nor got the bazl-piece diſcharged. } 
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Of the Sein pAcias againſt Bail, and herein of 
. relieving them [by A, after FRO are 
to be fixed, 


facias, and the court woes not relieve ES) on motion, becauſe 
no exmeretur was entered, and a ſcire factas returned, but put 
them to their audita querela, Salk. 101.. 
The allowance of a bankrupt's certificate has no relation 
back, to diſcharge his bail, if they ate fixed before thely allow- g 
ance. '2 Black}. Rep. 911. | 
A creditor” who obtains a verdict before commiſſion again 
a bankrupt, is entitled to prove his co/fs as well as his debt, 
under the commiſſion, though judgment was por ſigned till 
after the commiſſion iſſued.— But by Roe his ebe. and 
otherwiſe acting under the commiſſion, he makes his election, 
ind ſhall not afterwards reſort to the bankrupt's bail. Aylert v. 
Harford and Richurdi, bail of Lowe, Tr * 19 Geo, 3. C. B. 
2 Blackf. * 1317. 73 


n . % 
* + G ** 79 1 2 0 
, . * * 
* 4 . of £ $ = F ” 


{* 4 


4 


96 Ot Scire kasias. 


' Of the Sci rAciAs againſt Bail, and herein of 
_ relieving them after ERROR ne on 1 
principal Judgment. F 


A Writ of error is ſo abſolutely a onde * the plain: 
tiff cannot ſo much as take out a ca. a. sud return un of 
indentus, in order to proceed zin the bail. ene. 
Goodfellaw.  Stra. 867. 

The plaintiff, in order to proceed 2gaint the bail, took out 
a ca. ſa. on the 3d of December. On the 4th g writ of emo 
was allowed, notwithſtanding which he called for a return of 
non oft invenſus, and then waiting till the writ of error wes at 
an end, , proceeded. by {cire facias againſt the bail: and on mo- 
tion, all the proceedings were ſex aſide : for the ground. of. 
them, viz, the returg of non of invent. was obtained aſter no · 
tice of the writ of. ertor, which in its.pature ſtopi a}l-procegde. 
ings, end the ſheift could got fo curb. as look after the defead- 
ant *. Stra. 1186. 1 Hil. 16. . 

Allowance of a writ df error, on a judgment by nil 45, is 
ſo entirely a ſuperſedeas to a ſubſequent writ of execution, and 
all proceedings grounded thereon againſt the bail, that all may 
be ſet aſide upon motion. My v. Stokes, Hil. 18 Gee, 4. 
C. B. 2 Black. Rep. 1133. 

But in Ld, Raym. 342. it is held, that error on the principal 
Judgment is no bar to hinder the ſuing a ca. ſa. in order 
to charge the bail—and ſo again. Did. 1260. Sed g. as the 
other caſes above are more modern. 

A ca, ſa. iſſued againſt the principal, and was lodged with the 
ſheriff for à non ff invent. in order to proceed againſt the bail. 
After ca. ſa, lodged, defendant brought a writ of error ; and 
after the writ was ſpent, plaintiff got a return of the «a//a, and 
proceeded againſt he bail, which proceeding was diſcharged z 


the court holding, that the ca. ſa. being returnable at a time 


when the writ of error was depending, was not a regular 

foundation for a proceeding againſt the bail. Barnes, 83, 
The plaintiff recovered judgment, took out a ca. /a. and had 

a non ęſt invent, returned, Of the judgment error was brought, 


„* — 
— 9 9 ** _— —"— — and — 2 


. 


* is a difference in the two coorts of B. R. nnd 
In B. R. a writ of error is a ſaperſedtas from the time of the allows 
ance, and that is notice of itſelf—or if the party have notice the 
— the oye wy it is even fromithat notice a /aper/edeas, Buy, 
« 4 pt- 340 „51. 
ut . C. B. ann tb a6 Gpedeeck the ſealing, but 
from the delivery to the clerk of the errors, Barnes, 205, 209. 
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Of the SciRE FaAcras apairfit Bail, and herein of 
relieving them after ERROR broaght on the 
principal Judgment. 2651 in 

and two days aſter the. plaintiff ſued aut a/c. f. againſt the 

bail, who moved to ſtay the proceedings therein [as is done in 

caſes where, pending error, the plaintiff brings debt on the 
judgment}, inſiſting that it was more reaſonable in this caſe, 
becauſe otherwiſe the bail might loſe the advantage, of dif- 
charging themſelves by ſurrendering the principal, which they 

can do at any time before the return of the ſecond ſci. ſa. j 20 

the court thought it reaſanable that the proceedings ſhould be 

flayed, on the bail's conſenting, that if the judgment be atbrm- 
ed, they would ſurrender the principal, or give judgment on 

the ſei. fa. Myer v. Aribur. Stra. 419. * 
ut on a like motion as above, it appearing that bail was not 

put in upon the writ of error, ſo as to make an abſolute ſuper/e- 

dias, the court refuſed to ſtay the proceedings, on the ſci. fa. 
ſaying, they would not go one ſtep farther than the caſe of 

Myer v. Arthur, Hunter v. Sampſon, Stra. 781. LE 
So where the ſecond ſci. fa. was returned, and a four-day rule 

given, on the fourth day of which error being brought on the 

principal judgment, the bail moved to ſtay proceedings on the 
ſa. fa. and cited Myer v. Arthur. But, per Gur. that differed, 


for there the bail came in time whilſt they might ſurrender, 


which they cannot do here after the return of the /econd ſci. fa, 
at which time no writ of exror was brought, Rule denied. 
Everett V. Gery. Stra. 3. ' 2 * Þ 
And, per Cur. in I v. Jelly. Stra. 1270. Where 
the bail do not apply to ſtay the proceedings pending error, till 
their time to ſurrender is out, we will not give them any time 
for that purpoſe, but only four days to pay the money in, aſter 
the judgment is afhrmed.  _ | | 
he bail in the original adtion upon 2 writ of error brought, | 
are not liable to the coſts upon the affirmance of the judgment. 
Though an action of debt on a judgment may be brought, 
pending a wyit of error in the original action, and the court 
will let the plaintiff proceed to judgment thereon, and only ſtaꝝ 
execution Gl the writ of error is determined, yet if an ation of 


debt on the recognizance of bail in the original eauſe be braught =- 


pending errgr on the jud „the court will procecdingy | 
in ſuch ation, without the bac giving e = by the | 
Judgment, the bail would be barred from ſurrendering the prige 
cipal. Prac. Reg, C. P. 83 Barnes, 66. G G66. 

The fecond ſeire facias Was returnable the firſt day of the 
term; and a week within term the hail moped to. (tay the pro 
Feedings, on the common 1 1 of giving judgment in the ſcire 

N 4 | 


88 Ot Scire"facias, — | 


Of the-ScirE FAcias againſt Bail, and heren of 0 
trelieviyg them after ERROR brought on the | 


principal Judgment. 8 * 
ſuciat, and taking four days to ſurrender after the afirmance of 
the principal judgment, But the court ſaid they came too late, 1 
after the time to ſurrender was gone, and would not revive'it aff 
again: all they would do was, to ſtay the ſuing out execution pl: 
againſt them. till after the affirmance in error. Cue v. Burk- 4 


* land. Stra. 872. en es es enn 
T be plaintiff got judgment on the ſcire facias againſt bal, Wi <* 

pending error by the principal, and took them in execution; 
and now they moved to be diſcharged, Sed per Cur. Though thi 


you might have applied, and had the peg Og jet a 


we will not ſet them aſide. If an action of debt had been 
brought upon the judgment, we ſhould have granted aff im- ul 
_ parlance, if it had been aſked; but we never ſet afide' the ab 
judgment when it is once ſigned ; becauſe we take it, that by R. 
your not applying in time you have ſubmitted to meet the plaln- 75 


| tiff. Fiſher v. Emerton. Stra. 56. 8 | 
| After a judgment on ſe. fa, againſt bail, he moved to ffay by 
execution, the principal having brought error, and the bail 
undertaking to pay condemnation money, and the coſts on the 

ſci. fa. in four days after affirmance, But in this caſe, there be- 70 

ing no bail on the writ of error, the court made the bail un- 
dertake alſo to pay the coſts on the writ of error, in caſe the 
judgment was affirmed; and ſaid it was a favour they were 
aſking, and they would make them ſubmit to equitable terms, 
Kitſon v. Francis, bail of Naſh. Stra. 87. ge 
Error was brought in cam. ſcacc. upon a judgment obtained 
a2ainſt the defendant in B. R. and writs of ſcire facias had 
iſſued againſt the bail in the original action in B. R. where 

the bail obtained a rule to ſtay proceedings againſt them in 

B. N. upon the /cire facias's, until the writ of error returnable 

in cam. ſcace. ſhould be determined, they undertaking to pay 

the debt and damages within four days after affrmance of the 
„judgment, if ehe ſame ſhould be affirmed. The judgment was 
affirmed in cam. ſcacc. and afterwards the original defendaht 
brought error returnable in parliament to reverſe the judgment 
given in cam. ſeace. on which the bail moved to ſtay procddd- 

| . N ea til that writ of error was determined; 40 
though it was objected, that the bail were bound by the 
terms in the' former rule, the court made the rule abfolure, 
holding, that the word „ affrmante,”* in the firſt rule, müſt 
necelſyly be underſtood to mean final affirmance:** Kirſhaw v, 
Cartwright and Pere bail of Oben Burr, 4 pt; abs, 
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Ot Scire fatias, | 39 


Of the Scinx Factas agiinſt Bail, and keikh be 
| 1 ban appearing thereto. esd 5 


F the plaintiff proceeds by /cire faciai, the uſual way is to ſue | 


out a feire facias, and get it returned mihi; and then ſug 
out an alias ſcire facias, and upon a nibil alſo returned to that, 
after a rule given, ſign judgment on the ſcire facias, But if the 
plaintiff would have the parties ſummoned, Either upon the firſt 
or ſecond ſci. fa. the ſheriff will make him out à ſummoos, 
which he muſt give to an officer, with inſtructions for the exe- 
cution thereof; and, at the return of the writ, the ſheriff will 
return ſcire fect ; for, in all caſes of ſcire ſacins, againſt dal, 
there mult be a ſcire feci returned, or two mbilsz for two nibili 
amount to a warning. * 14 of water 
Where two writs of ſire facias iſſue returnable in different 
terms, the firſt muſt be entered of the derm wherein it is return- 
able; and an award of the ſecond is ſufficient, without ſetting 
it forth at length. | . Op rae af 
The writs and teturns in B. R. if by Sill, muſt be filed at the 
Treaſury Chamber, or at the King's Bench office, with Mr. He- 
b:raen, the ſigner of the writs, —But if by original, with the 
utes brevium, 54-2 | 12 
In C. B. they are entered on the prothongtary's remembrance 
ann Wel RY 
Where a ſcire facjas againſt bail is not returned, the plaintiff 
cannot proceed upon an alias ſci. fa, without an entry of the 
firſt upon the roll. Ld. Raym, $22. 1232. n 


After the writs and returns theretq- are filed, the plaintiff 


muſt take out a rule to appear, and ſerve a copy thereof on the 
bail, thus ou | | 7 | © | at 


* : : : # 
* 


V 
5 JPM äaule on ſeire facias, 
E. F. and G. H. bail { 8th April, 1780. 
; of C. D. i : a , 


The above rule expires in four days excluſive, but Sunday is 
not one ; and, "if the parties do not enter an appearance, at the 
expiration thereof judgment may be ſigned on the /cire acids. 

But if they emet an appearance in time, the plaintiff muſt 
declare in ſcire facias, and the proceedings to iſſue or demurrer 
ate the ſame as in other caſes; n 
Tue appearance is by ſending 1 note to the'atto 


* - 


plaintiff, ſignifying that the bail appears to the ſcirs facial. 
22 * "0721. 7801 271 30 „ * eee 6 3 
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Of the Scinx rFAcias pink Bail, and 1 of 
declaring, pleading, n and r 
tion, &c, 


PE fem ee is fv forks 1 fo 
Os: 


| it 
t Eofter Term, 20 Goo. 3. 5 
' [Prothonotary's name if in [Chief gers name a in 
C. B.) e en Y 
Middl, tx, to wit. Our lord the king gave in charge to the 
heriff of Middleſex his writ, cloſe in theſe words, to wit, 
\ George the Third, &c. {here Jae the proceedings, from 
the ſuing out the / cire facias, exactly as they have been 
- phether' if only 2 cire facias, and 4 re faci. returbed 
thereto; ot if'a feire fatias — nibil N, and then 
award of an alias ſcire faciat, and ſcire feci returned thereto, 
inſerting the writs an N Sd the ſaid E. F. 
L. H. at that day having been ſofetonly demanded, came by. 
2 R. their — 80 Ida which the faid A. B. prays exe» 
cution to be adjudged to him of the debt and damages (or of 
the damages, coſts and charges, as the action was) aforeſaid, 


according to the force, , and effect of their faid 7 
nizance, &c, 1 


O. P. for the plaintif, 
2 R. for the defendant, 


A declaration on a ſcire facias, returnable the laſt 737 
the term, may be entitled of the ſame term PIER 
154. 
A man may plead in abatement or in bar to a Vein, acias, aq 
well as other 4 Bons. Luaas, 113. > fo 
There are but few pleas in bar which can be pleaded by bail 


to a ſcire facias. 

They can plead that no ca. ſa. iſſued the principal, or 
that he died before the return of the ca. Ja. qt that the 
had other execution. 


But they cannot. plead, br oy. pricial die before he 


ſeire facies iſſued. Cro. 163 
But they can plead, that the etal pal died before any 
ment againſt him; hecauſe they cannot l writ of errot 
reverſe that j ent, 
If the principal ſurrendeted biwfelf, or the ball 2 


him [upon or before he return of th ct. f. of eats ſuch 


* « 
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Of the ScIRE FACIAS againſt Bail, and hereig 
of declaring, pleading, Judgment, and Exe- 
cution, &c. 


render cannot be pleaded, though upon ſuch render afterwards. 
the court will diſcharge. them on motion, Fide ante.] But ſuch, 
ſurrender, or render, are not ſufficient, unlefs the plaintiff or 
his attorney have notice thereof z and this is required, that the 
laintiff may, if he pleaſes, charge bim in execution, alſo * 
be may not be at any. * hy le or charge againſt the bai 
Leen. 58. 2 Bull. op, 


Alſo now by 4 uy; if cu Br 
_ may be LE ed as well to a fer to an action 


"Fe 2 pleas, 12. the books, he * 1 ibn! 
ail pleaded to a ſcire facias, payment 

the teturn of the nd ſcire pn z and it was reſolved the 

was bad ; for, io. ſtrictneſs of law, the rec _— 3 
feited b 22 aut the firſt ſci. fa, againſt the 

157. But we the 4 U 5 Ann, c. 16. la. 

1 aft the defendant as hail for 4. B. C fu 9. 
the nt pleads, that before the return M the ſocond ſi, 
fa. the plaintiff took 4. in execution, and ſtill. detains him 
Demurter inde. It was. argued for the defendant, that be 
plaintiff having taken one of the principals in execution, had 
thereby diſabled the bail to render him, and therefore diſcharged. 
him as to all the reſt. Sed per Cur. be bail have undertaken 
to bring in all gur principals; and therefore though the plain- 
tif hath taken one, this does not diſcharge the bail as to the 
* three, for they ought, as they took upon them, 0 er 
in all four. 2 Lev. 192. 1 Nm. 315. 

Formerly, if the n recovered 2 n ſum than was. 
laid in the action, the bail were not 1 Solk. 102. 1 
now, where the plaintiff declares for, ot ale a greate 1 
chan is expreſſed LET. proceſs on which he declares, . 


ſhall not be diſcha but be liable for ſo much as is ſworn to 
and indorſed on the ſaid 3 or for 12 15 ſum which 
the ee” ia ſuch action I. 4260 5 Geo. 2. . 


he practice N upon pleading to ſcire facias, is 


exaly the ſame az. in other caſes z, 2 uemire, dilirin- 
bu, or habeas corpora and j 27 for a tri phage 28 
dias, after the — « in 8. plea of debt, treſpaſs, &c.” 
te ion may be), SITS, « Whereapon a ſe fr 
cas, &c. 
Scire. cias againſt Fane and ler, ball ct Bail jolp 
mn Gro, . | ES. 


Ot Seire facins, + . 
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| he, Scire FACIAS epgainſt Bail, and herein 


A 
1 


Want of a warrant of attorney. Salk. 603. 


„ Ot Stire kacias. | 


"of declaring, pleading, Judgment, and Exe. 


-_ 


Cur... Though the ſcire fatias was joint, yet the execution "why oth 
be ſeveral. „Dung 


cas, no capias lies on ſuch judgment —otherwiſe if the judg· cot 
ment was given againſt them in debt, for then it is within the wh 
ſtatute, 25 Edw. 3. c. 17. But if there is a judgment in B. R. | 

gainſt bail, upon a ſcire facias, a capias lies, For ſo has been ma 
the cuſtom of that court, 3 Salk. 286. e dy 


return of nulla bone previouſly iſſued, 2 exe 

On a judgment on ſcire fuciat againſt bail, a writ of error exe 
was brought in the Exchequer Chamber,. purſuant to the ſtat! der 
3 Ja. and adjudged, that in this cafe, no capias lies agai ; 
them; for. this matter is not to be guided by the cuſtom of | 


their geodt and lands by the recognizance, and not their prr- and 
ſons,” 3 Salk. 287. 1 Rol. 88. ee 

And if bail bring error upon an award of execution in 4 two 
fſeire faciag againſt them, matter which lies properly in the the 
mouth of the principal, or might have been pleaded to the /tire by « 
fatias, is not aſſignable for error, after execution awarded | 
(os _ Wraight v. Kitebingbam. Stra. 197. Salk. 262, 
Hod. 3206. 1 1228 1 
A 77 on a- ſcire facias againſt bail was reverſed for 


Caſe was, a torit of error was brought upon the award of 
execution on a ſci. fa.” againſt bail; and thereupon the record of 
the judgment againſt the principal was alſo returned, It was 
aſſigned for. error, that the ſi. fa. was ſued out and proſe- 
cited by J. S. bis attorney, but no warrant of attorney entered 
of record. It was anſwered that J. S. appears to have been the 
attorney in the principal cauſe, and in that to have had a war- 
rant. But the court reverfed the judgment; for the record 
againſt the principal need not have' been certified upon this writ 
of etror ; and the ſuit againſt the principal was another diſtinct 
ſuit, Therefore there ought to be a'particular warrant of attor- 
ney for the ſci. Fa. -painfl the bail, and this warrant ought to 
be entered, not before the writ (for any one may ſue out the 

ſeire faciai), but upon the return thereof, for then the ſyit 
commences,  ftwoid v. Burr. ol) et dong 187 
3 A moiety 
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Of the SIRE /FACIAS. againſt Bail, and, herein 
of declaring, plendipg, Judgment, and Exe- 


cution, & c. n / ab 4} 


A moiety of the damages. was levied on one bail; and, the 
other bail not having goods ſufficient to levy the remainder, the 
plaintiff took out a ſecond execution _ the goods of the firſt 


hail, But, on motion to ſer aſide the ſecond execution, the 


court held ir irregular, for the plaintiff mięht have” levied the 
whole at firſt. arnti, tn, 


If the plaintiff, in A fore) ſaciat, either for want of the. 945 | 


mages being previcufly aſcertained, or updn obtaining judgmey 
by default upon the ſcire facias, or judgment upon. demutre 
therein, is of neceflity obliged to ſue out a ſcire eri inquiry, in 
order to aſcertain his damages; he muſt give the like notice e 
executing the fame, a+ muſt be given in other cafes of tial, 
executing writs of loquity. For which,” vide the 49 * val. un- 
der thoſe titles, 4 


Note; A ſeire fatios' againſt bail is not err * af | 


Rule made abſolute to ſet aſide the fin Ae 5p 

the pripci-al, and all the ſubſequent proceedings aga 715 
and bis bail, Thyee objections were made in points of itte 

larity ; 1½, To the judgment, that it was hot ſigned til] "abut 
two months after tho death of R. the original plaintiff," '24, To 
the revival of the judgment by W. the adminiſtrator, which was 
by one ſci. fa only returned nihil (no new perſon bring | cated 
in on dete, dant's part). 3d, To the award of execiiuo bol 
docqueited till alte r 1 had appeared 10 the 72 9 a. 


As ta the /etord and third, the court did not think it bete | 


fary to give any opinion, © but as. to, the firſt they ks It t 
be good. Tbe Jaw abominates circuity and expence; 1s; 
the judgment be erroneons in point of fact, yet it may 4 
deemed irregular ; where the application to ſet it aſide i So 
the bail ought not to be put to an aut qurrela, 
ment is a nullity. Plaintiff, at the time when it was. f 
could not come to demand it, and his warrant of attorfic wa 
N U hiieblad Amer. of W v. Gale, bail J Ste 
er, 2 

In. a 29 ene, againſt bail, the plaintiff made 2 yy 
ings out the rerxognizance; which The. defendant took; 7 9 A 
tage of, by pleadigg au. er And afterwards, the plail i 
tiff moved to amend it, but was denied: for ſcire ſatias it ag2in 
bail are never amended; and the courſe is; for the plaintiff to 
quaſh his own writ. This may be to defeat the, bail of an op- 
portunity to ſurrender, which he would have done, if he could 
not have been ſure of proceeding i in his plea, Gre v. Tele. 
Sera. 1165. | 


> e 


8 


| Plea, but only a general allegation, viz. Before the i 
of any ca, ſa. which is uncertain ; therefore the plaintiff in his 
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Of the Sci FACIAS againſt Bail, and here 


of declaring, pray Judgment, and Exetu- 
tion, c. 3 EOS | 
But in the Commen Pleas, a ſcite ſutiat againſt bail, and all 

proceedings thereupon, were ordered to be amended by the fe- 

cord in the original action, by inſerting the word merchant i 


Read of mercer, being the defendant's addition, even after iſſi 
joined upon nul tiel record. Smeetland v. Beezlty and Browne. 


Barnes, 4+ | | \ rome hes" ot 
Judgment in Middiex againſt the principal, &i. fa. againf 
ad bat in Middleſes, 15 . of I 1 i 


V fa, in Middleſex, and nothing levied. After the yearabd 
day, plaintiff ſued two ſei, fa's, to revive the award of execy- 


tion into London, and after nibili, ſucd thereon a fl. fa, in Lan 
don and levied there. And on motion, the rule Was made 
abſolute to ſet aſide the fl. fa. and fot reſtitution» Per Gut, 
The ſci. fa, to revive a judgment or award of execution, moſt 
he in that county where judgment is recovered or execution 
awarded, The /ci. fa, againſt bail may be in Migalaſas (the 
record of the recognizance being at Myimixſler ], or inthe county 
where the caption of the recognizance appears to be on record, 
if in any other county than Middleſex. Pickering and Us. vi 
Thompſon, bail of Miller. Barnes, 267. EE | 
.  Serre facias upon 2 judgment obtained againſt D. to have 
ri a h the bail, 77 Ip executio N becauſe 
ore the iſſuing the firſt writ of . ſei. fa. and before the iſſuing a 
Ny of ca, ſa. Sort 74. aL he died. o which vlajncif 


'. replied, that the 2 7 is living at, &c. and trauer ſod, that by 


died before the iuing orth of the writ of ca. ſa. Demurrer ina 
and joinder, and objected that plaintiff had traverſed the death 
of the principal before the iſſuing of the ſaid writ of ca. fa. 
when there was no ſuch writ ſet forth by defendants in 42 

ung 


lication, ought to bavs ſet forth the time when the 68. J. 


| Idea, and that the ſheriff returned non / inventus; like d 


a bond for performance of covenants in an indentute, ge- 

ndant cannot plead performance generally, without ſetiit 
forth the indenture. The replication was adjudged ill, 
the court being ready ta give judgment, the — prayed 
leave to diſcontinue, which was granted. Pn 


\ 


9. 
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Of 


Ot Scire kacias, 95 


Of the Sci PACIAS to revive a Suit by and 
againſt the ſame Parties. | 


1 ſecond ſort of ſeite faciar, which is proper to be treated 
of in this place, is that to revive a judgment formerly had 
between the parties; and on which no execution was taken 
out after the rendering ſuch judgment. And this ſee facias to 
revive a Jodgmant; being a continvance of the ſuit, muſt be 
brought in that .coumy where the original aQion Was laid. 
Vide Barnes, 97. 
Different opinions have- breed whether a ſcire 

facias in ſuch eaſe lay at Common Law ? But the doubt, ſays 
lord Coke, _ 8 = of diſtioguiſhing berween heut and 


real actions. «6. 

At — 2 ter judgment given, or ninance 
acknowledged, the plaintiff 2 out no execution within the 
year; the plaintiff, or his conuzee, was — to _ original 
on the judgment j and the ſcire facar, in per, ont, was 
givea by U. 2. c. 2 Goo. pl. 8. Ld. Raym. 
669. Co. Lit. 290: 3. oak 1. 30. 12. 3 Aud. 122. 
4 Mod. 2486. 

But in r Ades een 6 So; though no execution was 
ſued out within à ytar after the jud given, or ſine levied 
yet after the year, a" ſe." fa; lay for the land, Ce. 3 a 
no new ariginal lay upon the Judgment or fine. 2 /nffit. 470. 
And the reaſon why it lay in this caſe was, for that in a real 
action one Could have no other ad- of his judgment; but 
in a perſonal action he might have debt on his judgment. 

A ſcire fucius lay allo in mixed actions as well as road, win 
an aſize, writ of annuity, and ejectment. 

Therefore, after judgment had in a perſona? ation, and no 
execution ſued out Aubin a year, the plaintiff muſt revive the 
judgment by ſcire faclan, and have judgment thereon, before he 
cad ſue out execution. 

But if execution were ſued out within the ET? FEY 
turned, and from which the plaintiff had no beneſit, there 
needs no _ſcirs farias in ſuch cafe afterwards, but that execu- 
tion may be continued down on the:roll 40 any 8 of time. 
And where execativa was awarded' on a feire fucias, and four 
years after the defendarit, in the for another cauſe, 
was brought inte court. by corpus, and there admitting | 
— to be the ame perſon, de was committed in execution 
without a el : 


So if there be a a ly avatar 2 , year, or ee, 
But 
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no no ſcire facias is neceſſary. 
8 
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Of the Sctxz FACIAS to revive a 
againſt the ſame Parties. 


Df Sctre kaclas. 


. 


a Suit by: an 


But it ſeems, the ceſſet executio ſhould be entered on record.. 
However, if the plaintiff does not take out execution within 
a year after the ceſſet auuenti- is determined, he muſt fut ſue out 


P. 370. 


n ſeire ſaciai. 

If execution is pe 
a year, the plaintiff muſt 
Same in B, K. 


„ injuntion out of Chenctry fas 5 * 


ue 


out a ſcire faciat. 


Prac, Reg+ >- 


1 Stra. 301. Salk. 322 
And a ſuperſedeas quia improvide' was awarded: to an e 
[Rayed by an injunAion out of Chancery for aboue a year] wel 


cout without a previous ſci. (u. 


But an injundtion only ſtays the actual executing the why 


therefore, a plaintiff may ſue out his execution, notwithtabd- 


ing an injunction, and continue it down by Scoping: won (mij 


breve. 
But notwithſtanding the rule ie, that if no execution be' fund 


Ibid, 


out within. a year, a ſeire facias muff be ſurd out ts revive the 
judgment, yet the court of B. R. in the caſe of Mitchell v. Cut 


2 Ur. Burr. 4 pt. 660. were unanimous, that this rule of 
.reviving a judgment above a year old; by ſcire 


ſuing out execution upon it, which was intend 


ſurprize upon the defendant, bught not to be taken advantage 


cras, before 
to prevent a 


of by a defendent, who was ſo far from being ſurprized by the 
plaintiff's delay, that he himſelf-had been trying all manner 


junſtion, Ee. 


of methods he- eby he might delay the plaintiff, viz, by in- 
And ſo the court not only diſcharged the rule 


{ which had bern obtained to fer akde the excretion}; but on 


coſts. 


An execution had after a yea! nd day, without - fire 2 
is not void, but voidable only. 3 Lev. 404. Salk, 273. pl. 4. 


If a defendant brings error, and is nonſuit therein: or 1 "the 
writ be diſcontinued, although it be above a year ſince the origi- 
nal judgment was given, the plaintiff may take out execution; tot 
_ though in ſuch caſes there is* not any new judgment given, yet 


the bringing of the writ of error revives the Ie? Jay 


Cro. 


year after the interloc 
Without a fire facias. 


Jac. 


v. Cuton. 


64. 


? Rel. Rep. 104. 133. 
If the plaintiff delay the executing a writ of enquiry, an a 
of Judgment, he cannot' do it after 


in B. R. Paſch. 13 


1 88 How: 


But in the caſe of the king, there need nat be any tire facin 
after. the year and day. 2 Soll. 60 V. 3. 
— 553 4 . 
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Ot Scire factas. 


After a judgment, if the plaintiff within the year ſues a 


W facias, be cannot after have azapias within the year, till be 
at a judgment on the ſci. fu. Rol. Abr. goo. TX 

| If the plaintiff does not proceed upon the firſt ſcirs facies, 
7e within a year and a day, he cannot afterwards proceed on that 
7, writ, dot muſt ſue out a new ſcare ſacias, for the old writ" is 

7 diſcontinued, 1 51h b 4A 8 
on If a judgment be above ten years ſtanding, the plaintiff can- 
« not ſue out a ſire facias, without motion in court. 2 Sali. 398. 
ts if under ten but above ſeven years, not without a motion at 
d. the fide bevy; 10h pot t een bug ins en Ofoet at 30204) grin | 
fa But if, after ſuch motion the judgment is revived by a ſcirr ' 
ky faciai, and then the defendant dies before execution,” the plain- 
id WH tif muſt ſuc out a new ſcire facies ; and may have it without 
the motion, for the judgment was revived before. 2 full. 398. 
"ut On a--judgment of above twenty years old, the court of 
of C. P. (according to a precedent ſaid to have been ſettled about 
„e nine before) gave leave to the admini/irater cum te/ia» 
ta Vente annex! of the plaintiff, to ſue out a ſeirs facies to revive 


ve de fame. But that no execution ſhould be taken out thereon, 
he until either the ſheriff makes an actual return of fcire fect, or 

ner WY ©" affidavit be made and filed of perſonal notice being ſerved on 

„ Ceſendant of the iſſuing ſuch ſeire faciat. Coyſgarne & Fly, 
ule . 15 Geo. 3. 2: Blackſ. Rep. 995. 43 [Wot gs aged, 

ith If the judgment of an inferior court is removed into B. R. 

as dy certiorari, and the party ſues \a ci. fa. to have execution 
1% upon ſuch judgment, he ought to ſhew in his . fe. that it is 

de judgment of ſuch an inferior court removed thither by car» 

the Wl #77271, and ought to ſhew the particular limits of the inferior 

=Y juriſdiction, pray execution within the particular limits. 
tor But if che judgment be removed into B. R. by writ of error, 
yet and affirmed, the party may have execution in any part of 

nt; d; for by the affirmance it has become the judgment of 
L', Bench, But in 2 fc. fo, upon ſuch judgment affirmed, 
nde plaintiff ought to allege; chat it was 
ter of error. Lid: Raym. 216. 


„ 


cution actually ſued out within the year and day, the plaintiff, 
n without a previous ſei. fa. in Trin. vac. 5 Hf. A. took out 
.in %, on which. an -inquifition was had, and, defendant's 
© laads delivered in execution ; and then the plaintiff centered on 
fre WY ide 7% an award of an git, of the ſame term with the-judg- 
Vos. II. | . H ment, 
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Of Scire facias, 


Of the Scixg racias to revive a Suit by and 
againſt the ſame Parties. 


ment, with continuances of vicecomes non miſit breve to the time 
of ſuing out the egit. And on examination, it appearing to have 
been the practice for many years, the court, conſidering [the 
"inconveniences that might, enſue by opening a gap to-deſtrop 
many executions, and becauſe the ptactice had prevailed ſo 
- Jong, ordered the execution to ſtand. Carth. 28 3. 2 Show. 235, 
3 Danv. Abr. 33 rern 
A cire fucias lies not on a judgment pending a writ of error 
brought on tuat judgment, but the writ of ercor pending is, 
good plea to the ſei. fa. Ld. Raym. 1295. 1. 4 
If judgment is againſt two, the ſei /o facias mult be agaioſt 
both; for it is a judicial writ, and mult purſue the-nature-gf 
the judgment. 2 Salt. 5g. 
If a joint judgment is obtained againſt two, and one dies, the 
ſcire facias ought to be brought againſt both the ſurvivor, and 
the repreſentatives of the deceaſed defendant, Vide Cartholos: 
Hut if there, be a joint judgment againſt two, and one dies, a 
tire facias lies againſt the other alone, reciting dbe death ; ant 
he cannot plead that the heir of him that is dead has aſſets by 
deſcent, and demand judgment if he ought to be charged alone; 
For at common law, the charge upon a judgment being perſona] 
ſurvived; and the ſtat. of Heim. 2. that gives the e/egit, | does 
not take away the remedy of the plaintiff at the common las, 
and therefore the party may take out his execution which way 
he pleaſcs, for the words of the flat. are, ſit in elettione : but, if 
de ſhou'd, after the allowance of this -writ and the revival of 
_ the judgment, take out an elegit to charge the lands, the patty 
may have remedy by ſuggeſtion; or elſe by audita guerela. Vide 
Bac. Abr. 3 vol. 698, &c. 1 * 
Aſter interlocutory judgment the plaintiffs became bankrupts, 
then took out a writ of inquiry, and proceeded. to final jude- 
ment in their own names. On which judgment, the plaint 
 -aflignees ſued a ſcire facias to ſhew cauſe why they ſhould pot 
have execution: Defendant pleaded the whole matter of the 
. bankruptcy in bar, and prayed judgment if the aſſignees ought 
to have execution againſt him. Demurrer inde and joinder. Ide 
court held the aſſignees properly entitled to the damages ; 200 
that the bankrupts proceeding ih their own names, after the i 
terlocutory judgment, till final judgment, was well enough, be- 
: cauſe the. :nterlocatery judgment entitled the bank tupts to ſome- 
thing, which by the inqueſt was aſcertained, Hewit & ol. of 
ufgnees of Bibbins & al. v. Mantel. 2 Wilſ. 372.— The ahgnee 
- might have taken up the cauſe after the incelocwory julgmet 
+ © &4& . 0 6A laintif 
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Ot Scire facias, 99 


Of the Scikx FACIAS to rerive a Suit by and 
| apainſt the ſame Parties. 


Plaintiff had a judgment, and brought a /cire forme which 
the defendant-pleaded, and judgment thereon, was for the plain», 
tiff, who afterwards became a bankrupt. The commiſſioners 
aſſigned the original judgment to P. who moved the court that 
it might be entered to entitle. him to the , benefit, of the judg- 
ment on the /e. fo. which was ruled accordingly, without 
bringing a new ſci. fa. Plumer v. Lea. 5 Mad. 8. 

A man had judgment in debt, then became a bankrupt,. and 
afterwards ſued out execution; and the money being levied 
and brought into court, the aſſignee myved that it might not 
be paid to the plaintiff (the bankrupt], ſurmiſing that the judg- 
ment was aſſigned to him, But the court detained the money 
till the aſſignee. brought a ſcire facias.to try the bankruptcy— 
cited in the above caſe in 2 Milſ. 372+. . 

A ſcire facias,. if againſt the party, is in hac parte; but if 
againſt bail, in ea pare; Salt. 599. Ld. Raym. 39 V7 "nr 

A ſeire facigs to revive a judgment or award of execuuon, 
muſt be in the county where the judgment is recovered, oc 
execution awarded. Hob, 4. Gro. Cars 228. | E 

And the ſcire Tk be returnable at a; common return, 
or at a day certain, as the original proceedings were. Ld, Raym, 


If the proceedings were by original, there muſt be fifteen days 
between the eie and return of each ſcire facias; and the writs | 
muſt be returnable on a general return. r 7M 

But in ſcire facias t on writs of attachment, or bills againſt 
privileged perſons in C. B. fifteen days are not requiſite between 
the te/le and reſwrn., W ITE Nas. 5 tar i * N : 

And in B. R. if the proceedings were by bill, fiſteen days 
incluſive between the teſte of the firſt and return of the ſecon 
ſei. fa. is ſufficient. —But then each writ ſhould have ſeven days 
before the tele and return, and not one ten and other five, 

Every ſcire facias whereon nibil is to be returned, ſhould be 
delivered to the ſheriff, or left in his office, ſome time before 
returned, Reg. Eaft. 5 Geo, 2. | 
The alias ſcire facias muſt be delivered to the ſheriff, or left 
in his office, four days before returned. bid. 

So every ſcire faciar, on which a ſcire feci is to be returned, 
ought to be delivered to the ſheriff, or left in bis office, four 
days excluſive, before the return day. bid. : 


Ide ſheriff muſt indorſe the time of his receiving it. 
And if the party is ſummoned the before, ot on the re- 


turn day, it is ſufficient, Ait. Prac. B. R. 347. The fame 
Tp H 2 In 


408 Ot Scire facilas. 


Of the Scixk rAciAs to revive a Suit by and 
againſt the ſame Parties. 


In a ſeire ſacias to revive a judgment, the term of the reco- 
very need not be inſerted ; and ſaying ufer recuperavit is good. 
For upon nul tiel record it may be made certain by the record, 
Barnes, 437: | 4 8 | f-1 ariel 
In B. R. in all caſes, there muſt be two nihils, or one fſeire 
feci returned, 43 75, 30908 


But in C. B. in order to revive a judgment, if both parties 


are alive, one ſcire facias, though returned nibil, is fufficient, 
After the writs and returns are filed, the plaintiff gives a-rule 
to appear, which expires in four days; and if no appearance is 
entered, he may then ſign judgment on the ſcire facias, and 
take out his execution. Fi [ 
But if the party appears, the plaintiff declares in ſeire facias 
and the practice throughout the ſubſequent proceedings is exact 
the fame as in other caſes. Of appearing, declaring, pleading, 
&c. in ſeirs fucias, vide ante, under title ſci. fe. agoinſt bail, 
Where the party has a matter which he might have pleaded to 
the ſcire fucias in his diſtharge, and two nibils are returned, and 
Judgment againſt him, the court will relieve him upon motion, 
without putting him to an audita querela. Aliter in caſe a ſeire 
feci be returned. Anon, Salk. 93. 5 
In a feire facias on a judgment, if defendant has a releaſe, 
8 to plead it, he ſhall not have an andita guereln. Vide 
1 Fu. 98. J 
here a ſcire facias is brought on a judgment in B. R. the 
plaintiff muſt ſhew where the court of B. R. was held, becauſe 
that court is ambulatory, ubicungue fuerimus in Anglia + but if it 
be brought on a judgment in C. B. tis otherwiſe, becauſe the 
court pf C. B. is confined to a certain place. 3 Salt, 321. 
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Df Scire facies, 101 


Of the SCIRE FACIAS to contioue a Suit by and 
againſt the Repreſentatives of one of the Partics 
dying BEFORE final Judgment. | 


Y the 19 Car. 2. c. B. it is enacted, ©* That in all actions 

perſonal, real, or mixt, the death of either party, between 

the verdict and the judgment, ſhall not hereafter be alleged for 

error, ſo as ſuch judgment be entered within two terms after 
ſuch verdict.“ | 550 

And “ where any judgment after a verdi# ſhall be bad, 
or in the name of any executor or adminiſtrator, in ſuch + 
an adminiftrator de bonis non may ſue forth a fire facias, and 
take execution upon ſuch judgment.” | 

A. ſued a ſei. fa. againſt C. as executor of B. on a jud 
obtained by the ' plaintiff againſt the ſaid B,—C, pleaded in 
abarement, that B. died before judgment, c. To this C. re» 
plied, and ſet out the far. 17 Car. 2. c. 8. and that B. died 
after the verdict obtained againſt him, and after the day of > o 
prius, and "before the day in bank. Thereupon C. demurred 
And the obſection was, that the plaintiff ought to have ſued 3 
ſpecial ſeirs faciat, and not a general one; for this ſuppoſes a 
judgment againſt the teſtator in his life-time ; and the replica» 
tion ſhews it was entered after his death, though well entered 
according to the ſtatute. Sed per Cur. The writ is good as it 
is, and could not be otherwiſe ; for had it been ſpecial, there 
would have been a variance, the judgment- being entered 
generally; and a reſpondeas ouſler was awarded, 1 Roym. 
1a HEN e SR 5 

The death of either party, before the aſſizes, is not reme- 
died by this ſtatute; but if the party die after the aſſines be- 
gin, though the trial be after bis death, that is witbin the to- 
medy of the ſtatute ; for the aſſires is but one day in law. Yet 
the court ſaid it was in their diſcretion, whether they would ar- 
rett the judgment. But in Ld. Raym. 1415. it was bolden not 
aſſignable for error, it appearing by the record, that ih defendant 
appeared per attornatum ſunm. 

By the 8@ 9 . 3. c. 11. f 6. it is evated, © That in all 
actions commenced in any court of record, if any plaintiff hap- 
pen to die after an interlocutory judgment, and before a final 
judgment obtained therein, the ſaid action ſhall not abate by 
reaſon thereof, if ſuch aQion might be originally proſecuted or 


maintained by the executors or adminiſtrators of ſuch plaintiff; 


and if the defendant die after fuch interlocutory judgment, and 
before final judgment therein. obtained, the ſaid action ſhall not 
, H 3 1 abate, 
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Of the Sc FACIAS to continue a Suit by and 
- - againſt the Repreſentatives of one of the Parties 


dying BEFORE final Judgment. .. 


abate, if ſuch action might be originally proſecuted or main- 
tained againſt the executors or adminiſtrators of ſuch defendady; 
and the-plaintiff, or if he be dead, after ſuch interlocutory judge 
ment; his executors ..or adminiſtrators ſhall and may have 
ſcire facias againſt the defendant, if living after ſuch interlveu» 
tory judgment; or if he died after, then againſt his executors or 
adminiſtrators, to ſhew cauſe why damages in ſuch action ſhould 
not be aſſeſſed and recovered by him or them; and if ſuch 
defendant, his executors or adminiſtrators, ſhall appear at the 
return of ſuch writ, and not ſhew or allege any matter fuf- 
ficient to arreſt the final judgment, or being returned warned, 
or upon two writs. of ſtire faciat it be returned, that the de- 
fendant, his executors or adminiſtrators, had nothing whereby 
to be ſummoned, or could not be found in the county, ſhall 
make default; that thereupon a writ of inquiry of damages 
ſhall be awarded, which being executed and returned, judg- 
ment final ſhall be given for the ſaid plaintiff, his executers 
or adminiſtrators, proſecuting ſuch writ or writs of ſire 
Jacias, againſt ſuch defendant, his executors or adminiſtrators 
reſpectively.“ SI þ 42 e nil 
© This ſerre facias to continue a ſuit, muſt go into the county 
where the action is laid. On”: end ke 
The former ſtat. 17 Car. 2. makes the judgment good, as en- 
tered between the parties themſelves to the ſuit, though one died 
after the verdi#, and before the judgment entered, * a 
But by this ſtat. of 8 & 9g V. 3. if a defendant dies after inter- 
Jocutory judgment, and the action may be continued againſt his 
repreſentatives, the final judgment muſt be againſt the repre- 
ſentatives, for they are expreſly taken notice of for that put- 
poſe ; and the ſcire facias againſt them muſt be. ſpread ad 
appear on the ſame record. Vide 1 Salk. 42. ' 
If a defendant dies after a writ of inquiry executed, and before 
the return thereof, it is within this act; and the ſcire facts 
againſt his executor or adminiſtrator muſt be to ſhew cauſe, why 
the damages aſſeſſed ſhould not be recovered. Geld/wortby v. 
Scutheot, B. R. 1 Will. 243. A Y 
The plaintiff, as adminiſtrator to J. S. ſued a feire fucia 
againft the defendant, ſetting forth, that his inteſtate ſued the 
| defendant as executor in ſuch an action, and had judgment by 
al dicit; on which a writ of inquiry was prprded, dg 
$8 r abated 
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Of the SciRE FACIAS to continue à Suſt by and 
againſt the Repreſentatives of one of the Parties 
dying BEFORE final Judgment. 142 Stb 

abated by the inteſtate's death before the return; that admini+ 

ſtration was granted the plaintiff, and commanded the ſheriff, to 
ſummon the defendant to ſhew cauſe, why the plaintiff, as ad- 


miniſtrator, ſhould not have judgment: to which, ſci. fu. the 


executor pleaded a bond of his teſtator's, on which judgment 
had been recovered, and no aſſets w/tra. To which plea plain- 
tiff demurred, and had judgment; for the ſtatute never intended 
that the executor ſhould and in any other circumſtances, to 
make another defence than the party himſelf might have made 
againſt the inquiry; and he could have pleaded nothing but a 
releaſe, or other matter in bar ariſing puis darrem continuance, 
He is, by the words of the ſtatute, to ſhew cauſe why damages 


in ſuch caſe ſhall not be aſſeſſed and recovered ; and if he ſhall ' 


appear at the return, and not ſhew any matter ſufficient to 
arreſt the final judgment, then a writ of inquiry ſhall be 


awardefl, G. And arreſting. judgment is by matter apparent 


in the record, and not extrinſic ; and heretofore they pleaded in 
arreſt of judgment, as now it is moved, And the executor 
cannot be hurt by this, for the judgment is only de bonis 
{elatoris, as if recovered againſt the teſtator himſelf, Soll. 
315. | 

The defendant died aſter the rule was out, but before the 
time given to plead by a judge's order expired ; and the plain- 
tiff ſigned an interlocutory judgment, and ſued out a /cire facias 
againſt the defendant's executor upon this ſtatute, to ſhew cauſe 
why damages ſhould not be aſſeſſed and recovered ; but on mo- 
tion, the court ſet aſide the proceedings for irregularity, as the 
writ abated by the death of the defendant before interlocutory 
judgment was ſigned, notwithſtanding the rule to plead was 
out. And fo held in Sibert v. The executer of general Ruſſel, 
Mich, ꝙ Gee. 2. IWallop v. Irwin, 1 Wilſ 315. *- 

The plaintiff died atter verdict, and before judgment entered: 
afterwards judgment was entered, and execution taken out by 


his repreſentative without a ſci, fa. And on motion to ſet zfide | 


the fi, fa. it was held, that, although the judgment, was regu- 
larly entered by 17 Car. 2. yet the ff. fa. iſſued irregula: ly, for 


there ought to have been a ſci. fa. So the execution was ſet | 


alice, Earl v. Brown, B. R. 1 Wilf. 302. 
Defendant died before an interlocutory judgment duly ob- 
tained was ſigned, His adminiſtrator brought a ſci, fa. and 
_ Hg - - on 
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on ſhewing cauſe againſt ſetting the judgment and fublcquete 
roceedings aſide, the court were of opinion, that the roll having 
— filed before the eſſoign day of Hilary (which was the term 
next after gefendant's death), the judgment was good by rela- 
tion, the party was dead before the actual figning ; 
eſpecially as it was only interlocutory, to which no day of fign- 
ing is required to be ſet, and diſcharged the rule to ſhew cauſe, 
22 266, 267. Vide £4. Raym. 766. Salk, 37. 
The tefle and return of ſuch writs of ſcire facias are according 
to the action, whether that is by bi or original; and proceed- 
ings therein are the ſame as in other caſes of ſcire ſactar, 
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Of the Scrre FACIas by and againſt the Repte- 
ſentative of « Party to the Suit, dying AFTER 


Judgment, and BETORE Execution. 


ONE that is no party to the record, recognizance, fine, or 
judgment, as the heir, executor, or adminiſtrator, 
they be privy, and it be within the year, ſhall have no writ of 
execution, but a ſcire facias to enable themſelves to the ſuit ; 
and fo of the tenant or defendant; for the alteration of the 
perſon altereth the proceſs: otherwiſe in the caſe of a ſtatute 
ftaple or merchant, becauſe the proceſs is given by other acts of 
parliament, 2 Inſt. 47 1. Curt. 1H, vs A Godb. 83. oo 
But if there be two plaintiffs in a perſonal action, and one 
of them dies pending the ſuit, that ſhall not put the other to a. 
ſcire facias ; ſo if one of the defendants die, becauſe the ſame 
party till remains on record. 7 Mod, 68. But the way is 
now, to ſuggeſt the death of the party upon the roll, on 
5+ at whatever ſtage of the ſuit he died, according to 8 & 
9. z. c. Ihe jo 7- | of 4 
S0 if there 1 Nauen againſt J. on which a f. fa. is ſued 
out ; but before execution thereof A. dies inteſtate, there needs 
no ſcire facias to renew this judgment; but execution of the 
goods under that writ of ff. { may be made in the hands of 
the adminiſtrator. Farrer v. Brooks, For, as the party himſelf 
could not have made any defence to the writ of execution, 
there is no reaſon that his repreſentative ſhould be in a bet» 
ter condition. 74 
But if there be judgment in debt againſt two, and one dies, 
a ſcirt facias lies againſt the other alone, reciting the death; 
and he cannot plead, that the heir of him deceaſed has aſſets : 
by deſcent, demand judgment if he ought to be charged 
alone z for at commdn law, the charge upon 'a judgment, 
being perſonal, ſurvived ; and the ſtat. Nef. 2. which gives an 
elegit, does not take away the common law remedy, and there- 
fore the plaintiff may take out his execution which way he 
pleaſes ; but if he Id, after allowance of this writ and 
revival of judgment, take out an-elegit to charge the land, the 
py may have remedy by ſuggeſtion, or by an audita querela, 
ide Bac. Abr. 4 vol. 419. EE: 
If an executor brings a ſcire fucias on a judgment, or a recog= 
nizance, and gets a — gud habeat executionem, and dies 
inteſtate, the adminiſtrator de bonis now muſt bring a ſcire facies 
upon the original judgment, and cannot proceed upon the judg- 
ment in the ſcire facias., Vide Ld, Raym. 1049. © 
A ſcire facias 67 executors upon a judgment obtained by the 
teſtator=demurrer inde, and it was inſiſted, that the * 


* 
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Of the ScixE raclas by and againſt the Repre- 


ſentative of a Party to the Suit, dying AFTER 
Judgment, and BEFORE Execution. 


of this court in ſuch caſes is, that the plaintiffs in the ſeire f. 


cias mould inſert the profert of letters teſtamentary [this clauſe 
being omitted], and that the writ is not good, To which it 
was anſwered, that it was inſerted at the end, and that is the 
raQtice of B. R.—Per Cur. Both forms are good here ; but 
n C. B. this clauſe is always inſerted in the end. Judgment 
pro quer. Carth. 6g, | es 


A fare facias againſt an adminiſtrator, teſted 24th Obi, 


and returnable the 31/ October, alias ſcire faciat teſted 311 Ur 
ber, returnable 9th November; and it was objected, that theſe 
writs were irregular, becauſe there were not fifteen days be- 

tween the 24th of October and the 7th of November ; but ad- 

Judged well, there being eight days excluſive between the fil 
and return of each writ, Carth. 468. | 3 | 

In B. R. in all cafes there muſt be either two nh:ls returned 

to the ſcire facias's, or a ſcire feci ; but in C. B. in caſe of the 

death of the plaintiff one nibil is ſufficient, Att. Pratt. C. B. 337. 


But in caſe of the death of the defendant, there mult be 4 


ſeire feci, or two nihils returned, 1bid, 9 
If a feme, executiix to J. S. marries, and then ſuch huſband 
and wife bring debt againſt A. B. on an obligation in the right 
of the wife as executrix, and have judgment to recover” 
debt, damages and coſts, and then the wife dies before execu- 
tion ſued, the huſband cannot have a ſcire facias upon the judg- 
ment; for that he, though he was privy to the judgment, ſhall 
not have the thing recovered; but it belongs to the ſucceeding 
executor or adminiſtrator. Cro. Car. 207, 227. Beaument u. 
Ling, adjudged, although it was objected, that the judgment 
was for the %s and damages which belonged to the huſband, 
though the debt did not; and therefore the ſcire facias ſhould 
be for the damages; but the ſcire facias being as well for the 
debt as damages, it was held not maintainable; and whether 
he might maintain a {c. fa. for the damages and Coſts, they 
would give no opinion. 2 248. S. C. adjudged, and ſaid 
this recovery does not turn it to the proper debt of the huls 
band, as it would if the baron and feme recovered the proper 
debt of the feme. 4 Sas 233 Kr 
But if huſband and wife obtain judgment, and the wife dies, 
th: huſband, without taking out adminiftration to her, may 
have a ſcire facias z for by the judgment it is become a debt to 
him. Sid. 337, Cro. £1, 844. 3 Mod. 188. 2 Leo. 14 
4 Leon, 186, : | | ? 
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So if a woman obtains judgment in debt, and after marries, 
and the huſband and wife ſue out a ſcire facias, and-+thereupon 
have an award of execution, though the wife dies, yet the 
huſband ſ without taking out adminiſtration] may have execu- 
tion upon the judgment, for the award upon the ſci. fa. attached 
in the huſband, and ſhall ſurvive, though objected, the award 
on the ſci. fa. made no alteration, as the execution muſt be 
the firſt judgment. Woodyer v. Greſham, Salk. 116. pl. 7. a 
Comb. 455, & C. by which it appears, that the year expired 
before the ſci. fa. taken out; and ſaid by Holt, ch. juſt; That 
the debt was attached to him, jointly with his wife; ſo that 
although the award of the execution did not alter the nature 
of the debt, yet it altered the property. Carth, 415. Shin, 682. 


2. | | 
4 If a judgment in debt is obtained againſt a fame ſale, who af- 
terwards marries, and then a ſcire ſacias is thereupon brought 
againſt Huſband and. wife ; and after two nibils returned, judg- 
ment is given; that the plaintiff ſhall have judgment againſt 
them, and then the wife dies, the huſband ſhall be liable to 
this execution, - Carth. 30. Salk. 116, pl. 7: ; 1 8 

In the above caſe of Obrian and Rom, reported alſo in 
1 Mod. 170. If judgment be againſt a feme ſole, and ſhe mar- 
ries ; and then plaintiff ſues out a ſcire factas againſt huſband 
and wife, and has judgment quad habeat executionem,. againſt 
both, and afterwards the wife dies, plaintiff may ſue out a ſire 
facias againſt the huſband, and have judgment thereon againſt him. 

And ſo vice verſa in M todyer v. Greſham, Salk. 116. If feme 
ſole recovers judgment, and then takes huſband, and they both 
ſue out a ſcire facias, and have judgment qu babeant execu» 
tianem, and then ſhe dies, the huſband alone may have a ſcire 
facias afterwards, and have execution. (' . : \} 

A ſcire facias was brought againſt defendant as adminiſtratrix 
of her huſband, on a judgment againſt him ſor 1,5004. and af- - 
ter two nibils returned, a ſcire ſſeri inquiry was taken out, a 
the deſendant attended the execution of it, in order to Jay t 
ſtate of the aſſets before the jury ; but the plaintiff inſiſting, 
that the award of execution on the former writs, was in point 
of law an evidence of aflets, à deva/iavit was found to 1,1174. 
Sc. In Hil. 8 Geo. 2. ſhe. appeared to the ſcire fieri inquiry, 
pleaded plete adminiſtravit, and traverſed the © devaſlavit ; and 
notice of trial being given and countermanded, and-nothing 
further done on it, ſhe, in Mich. 10 Ges. 3» moved to have — 

| | aw 
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award of execution ſet aſide, and to be admitted to plead it 


being to no-purpoſe to expect relief upon the trial of the tra- 
verſe; and cited Salt. 9g. 264. to ſhew, that where there ha 
been no ſcire feci, and only two nibils, the court will relieve 
upon motion, and not put the party to an audita querila : and 
the ſtate of the real aflets was proved to be 1304, which the 


offered to deliver up, and be examined upon interrogatories, if 


the plaintiff was diflatisfed with the account. The court wu 
greatly inclined to relieve her; but upon conſideration of her 
; — acquieſcence, and the ſeveral ſteps taken ſubſequent to 
the award of execution, they thought ſhe came too late, and 
for that reaſon only reſuſed to interpoſe. Wharton v. Richard 
fon wo. Stra. 1075, W eee 134. 6703 0 
Formerly the method was, upon obtaining judgment by de- 
fault againſt an executor or - adminiſirator (which would reach 
only the goods of the teſtator or inteſtate), and nulla bum 
returned to a Fi, 7a. ſued out on ſuch judgment, to iſſue out a 
writ to inquire, whether the defendant had waſted any of the 
effects of the deceaſed ; and if a deva,}Javit was found by the in- 
quiſition, and returned thereto, then for the plaintiff, to proceed 
by /cire facias for the defendant to ſhew cauſe why the plaintilt 
ſhould not have judgment de bones propriisz to which ſcire facia: 
the executor or adminiſtrator could appear and plead plene ad 
minyftr avit ¶ as in the cafe above]. But now the fieri facias in- 
_ guiry, and the ſcire facies, are incorporated, and made aut in 
one writ for expedition. However, this method, though much 
better than the old one, is ſeldom purſued at this day, as it 
does not anſwer to the plaintiff if the debt is but a ſmall one, 
becauſe no coſts ate allowed againſt the executor or admi- 
niſtrator, unleſs they appear and plead to the ſcire faciar, and 
it be found againſt them. But the way is to bring an action of 
debt on the judgment, ſuggeſting a devaſfavir, | 
A. recovered judgment in B. R. by nil dicit againſt B. B. 
brought error thereon in cam. ſcacc, which was ſtill depending. 
Afterwards A. became bankrupt, and the judgment was affigned 
dy the commiſſioners to the afſignees, who ſued out as aflignets 
two ſcire factas's in B. R. on the judgment, and on two nibuls, 
had judgment, and took the defendant's goods in execution on 


a ff. fa. On which B. moved, that the judgment on the 
ſei. fa, might de ſet aſide as irregular, and have reſtitution, the 
writ of errot being ſtill depending. On reference to the maſter, 
he reported as above, with this addition, 24 
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writ of error 1. ß and after in nulla # erratum pleaded. —- 
And the court held, , that the writ of error was not abated 
by the death of the defendant in error, after in nullo off erratum 
pleaded 3 ſecondly, that a ſcire facias don't lie on » 
pending error brought thereon; but that error ing is a 
good plea to ſuch ſcire facian. So that the ſcire facias was not 
regular. But then the judges made a queſtion, whether they 
ſhould ſet the judgment on the ſcire facias aſide on motion, and 
the execution ſued thereon, or ſhould drive the defendant. to 
an audita querela ? but on conſideration they all held the whole 
proceedings irregular, and ſet them aſide on motion. Aſſignees 
of Kiffin v. Lennard. La, Raym. 1295, 
Plaintiff's teſtator obtained judgment, which after his death 
was revived by two ſcire facias's, with nibils returned ; and 
defendant being taken in execution, moved to be diſchar 
upon producing à . releaſe from the teftator, On 8 
cauſe, it appeared doubtful whether the releaſe was execu 
dy the teſtator; and thereupon it was inſiſted, that though 
when the ſcire facias is not ſerved, the court will in a clear 
caſe relieve the party upon motion, and not put him to his 
audita querelgz yet they will. never do it where the fact is diſ- 
puted. And ſo the court agreed; but then they would have 
had the plaintiff's conſent to try it in a feigned iſſue, the de- 
fendant lying actually in execution; which the plaintiff, bo 
was an executor in truſt, refuſing. to conſent . ta, the court 
refuſed to do any thing upon motion, and left the defendant to 
his audita guerela. Meferd Ear. v. Lardwell. Str. 1198. 
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Are RNIES have privilege not to be ſued in any other 
- + courts except thoſe in which they are ſworn and admitted, 
| becauſe of the prejudice that may accrue to the buſineſs of thoſe 
courts in which their attendance is required ; neither are they 
to be held to ſpecial bail, becauſe they are obliged to attend, 
and therefore are preſumed to be always amenable ; alſo, as offi 
cets of the court, they are entitled to the proceſs of attachment, 
and ma y ſue by attachment of privilege, 

But this privilege an attorney ſhall not have atthe king's ſuit, 
2 Rol. Abr, 274. Bro. Superſedeas 1. 9 Hen. 6. 44. 

Nor unleſs there be the fame remedy in his own court; 
therefore he ſhall not have his privilege hy money is attached 
in his hands by foreign attachment in the ſheriff's courts in Lu 
don. Saund. 67. Vide Comb. 427. 

N Nor i vs an aftion real againſt an attorney of the King's Bench, 
aund. 7. | 

Nor in appeal againſt an attorney of the Common Plau 
Saund. 67. 

Nor when he ſues, or is ſued in aufer droit, as executor of 
. adrainiftrator. 12 Med. 316. Ld. Raym, 533: Hob,” 117, 
Sal. 2. pl. 4. 

But if an "otortiey, executor or adminifirater, is ſued by bill | 
privilege, he cannot object after appearance, for the fault 13 Wl Pra. 
cured by appearance. Barnes, 167. Sed. q.. if ſhewn for | 
cauſe of demurrer. 4 con 

Nor. where an attorney of one court ſues another of 2 4 
court, the defendant ſhall not plead his privilege ; for the at- Wl an 
tendance of the plaintiff is as neceſſary in his court, as the Wl bee 
defendant's is in his; and therefore, the cauſe i is lega ty gr 
 tached in os court where the plaintiff is an officer, © Ka. 
. Mor, 556. 2 Mod. 298. 2 Lev. 129. 

ut guære, as to this, for it ſeems, the defendant attorney belc 
muſt by ſue by bill, although the plaintiff is an attorney; and BY W' 


therefore he muſt be ſued in his own court, Stra. 1141 1 
Barnes, 43, 44. bill 

Nor when he joins, or - is joined, in the ſame action with WW {© 
others. Vent. 298. Dyer, 277. - Godb. 10. an: 

One attorney ſued another attorney of the ſame court by 1 
attachment of privilege, and on motion the proceedings were Bl Y 
ſtayed, Barnes, 44. me! 


An action on a penal ſtatute, viz. 13 El. for entering » Wl "<< 
| fraudulent judgment againſt an attorney of C. B. was com- eng 
meneed by original; on which he moved to ſtay proceedings, WW '"s* 
inſiſting he ought to be ſued by bil. On ſhewing cauſe __ 
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urged, that this was a proſecution ſor the crown: and that 
defendant, if entitled to privilege, may plead it. Sed per Cur. 
Theſe qui tam actions are never — ied as the king's cauſes. 
In proſecutions at the ſuit of the eromn, defendamts, thougn 
acquitted, can have no coſts ; but in ations % tam it is 
otherwiſe. The proceeding by original is irregular, Rule 
abſolute to ſtay . proceedings. Britton qui tam v. TURES 
B.rnes, 48. 

An attorney has privilege to keep the venus in Middleſex 
when he is plaintiff, but not to change it thither when de is 
def.ndant., Burr. Rep: 4 pt. 2027. 2031. But contre in 
2 Vent. 47. and vide 1 Salt. 668. If an attorney, being 
plaintiff, lay his action in Middliſex, the Venue ſhall" not be 
changed; otherwiſe if in London. 

An attorney has no privilege againſt the court of conſcience 
in London, Burr, Rep. 4 bft. 156 3. 

An attorney m 2 — = Hepes _ a member of the 
univerſity. | «1 ;04- 443 

If an Aon ablent ele for a together, * does 
not give his attendance, he loſes his erivinge. . Sedvvide Lutw. 
1667. where it is ſaid, that he ſhall have his privilege, ſo long 
8 continues an e on E though be does not 

„ 88 

But by — Rep. 4 pt. 2113: m4 in B. R. Prix 
continues no longer than he remains an acting attorney. 

Aneiently rolls were kept of attornies in H. R. but.ſince the 
amp ads the rolls have been diſuſed, and a book ſtamped hath 
been kept, and the attornies names entered therein. Stra. 77. 
— C. B. there is a regular record = of the attornies ; | 

1 Y 1 

The privilege as. an attorney is the privilege of the court he 


belongs to, and not his own perſonal . and be may 


wave it. Burr. 4 pt. 2113. that is, when he is plaintiff. * 

But an attorney cannot wave his privilege of being ſued by 
bill.* And one having cauſe of action againſt him, however 
ſmall, may ſue him in the ſuperior” court, inſtead of ſuing him in 
an inferior. Gardner v. 7eſſip, one, Ac. in C. B.  wWilf. 4% 

Defendant, an attorney of C. B. was ſued in B. R. by hill of 
privilege ; plaintiff, ſv ing him an attorney of that court, judg= _ 
ment went by default, and plaintiff ſtaid two terms in hopes of 
receiving his debt, and then gave notice of executing a writ of 


enquiry, whereupon defendant moved to ſet aſide the proceed= 


ings N But ade court, on —_— cauſe, gy 
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the rule, and held, that by laying by fo long, he had waived 
bis privilege, Hern. v. Howard. 3 Blaciſ. Rep. 231. 

An attorney muſt be ſued by bill, though the plaintiff be alſo 
an attorney; aud ha cannot take out an attachment and hold 
the defendant. ie bail, as he does in the caſe of common perſons; 
therefore this caſe is an exception out of the rule, that proty. 
le takes away: privilege. Ratcliffe one, &s. v. Beg. Stra, 
1141. a | . 

. Attornies muſt (ue each other by bill, ay well when they are 
of different courts as of the ſame. Barnes, 43, "44+ "I 
 » If abe plaintiff is: attorney of B. N. and defendant is fo {ike 
wiſe, privilege will be allowed. Secus if plaintiff belongs to 
C., B. and deſendant to B. R. for defendant is not ſuppoled/to 
be preſent in C. B. as he je in B. R. Sborter v. Parkbouſu, 
B. R, Ea. 20 Geo 2. 1 Biaciſ. Rep. 18. And in Danſe 
v. Berryman C. B. Mich. 20 Gos. 3. 
court ſues: 20 attorney of another, the privilege of that court 
which is poſſeſſed of the cauſe ſhall be preferred. a N 
e 38 So 5 (in mining 2 167 "SORT Y174 MEER 
But an attorney of C. B. may, for à debt bona fide paid, {ve 
an attat hey of B. R. by attachment, and he {hall-nor be entitled 
10 privig Berner, 444: 0 Oe 0 
ending a forejudger, obtained againſt defeidant by another 
perſon, plaintiff ſued him by bill, as having (privilege of an 
attorney. Deſendant moved to ſet aſide the ſecond ferefudger, 
. infiſting, that his privilege was ſuſpended by the firt#3/ and 
plaintiff ought to have ſued him by criginal, in the common 
way. On {acwing cauſe, rule made abſolute without oppo 
ſition. Vincent v. Willougbly.. Barnet, 33. 
One attorney of C. B. ſued another attorney of C. B. by 
capiatʒ and the defendant moved to ftay the proceedings, inſiſt. 
ivg; he ought to be ſued by bi. It appeared that the defendam 
had obtained a judge's order for time to put in ; but this 
was held not to be a ſufficient waiver of his objection to the 
plainüſf ; method of proceeding againſt him, and the rule wit 
made abſolute to ſtay proceedings with coſts, Barnes, 5 
Ap attorney having been arreſted, was based; and ayother 
action being brought againſt him in the fame court, he pleaded 
His provaidege 5 and it was adj that putting in baij to the 
firſt action did not diſcharge his privilege. Carth. 377+ 
An atterney of C. B. was arreſted at the ſuit of an attorney 
of B. R. and gave ba; and then B. delivered a deciarutiba j 
ibe ix againtt him, 3s in cuſtody of the aar/haty. tp which be 
212 2 | . pleaded 


where an attorney of one | 
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leaded his privilege; and reſolved, that though he be in cuſtody 
- the & the ſuit of 4. yet when A. declares againſt him, 
he may plead his privilege, becauſe he comes here by coercion, 
and had no opportunity before to take advantage of it. 2. That 
although he files bail at the. ſuit of A. and in the ſame tern 
a declaration is delivered againſt him at the ſuit of g. yet the de» 
ſendant may plead his privilege againſt B. as well as :agai 
J. for it were abſurd, that B. who tops his ſuit upon the ation 
of A. ſhould have more liberty or advantage againſt the deſend- 
ant than A. himſelf had. But if the deſendant waives his pri- 
vilege in the firſt ation, he. is they obnoxious to the ſuits of 
every body, notwithſtanding his privilege.” 3. That if after 
the — es has waived bis privilege, -he ſhall 2 i 
the plaintiff ian his replication muſt ' ſhew the defend 
waiver, and rely upon the eſtoppel. £4. Raym. 135. Vide 
Wilſ. Rep. B. N.. 306. fal. .. 22 
Declaration by bill-of Middleſex againſt an attarney of B. R. 
85 acceptor of a bill of exchange drawn upon him, according to 
the cuſtom of merchants; to which defendant pleaded in abate» . 
ment, that he was, and ſtill is, an attorney of B. R. and 
ovght to have been ſued there by / of priuilige as an attorney, 
2 
Per Cur. He mult have his privilege. Jud for defendant. 
Cornforth v. Price, Hilary, 20 Geo. 3. B. R. Is «+ 
An attorney has privilege in a: gui tam action commenced 
zgainſt him. Barnes, 48. A. Prac. 54. Shins $49. 
If an attorney ſue by original, he has no privilege, and-can» 
not ſue in propria perſona, 2 Lev. 39. 2 Stra. 837«' | Barnes, 


479- | q 41 | 6-04 £91011 
|t has been ſaid, that a 6/7] cannot be filed againſt an attorney 
in ꝓacatian. But it has been dune in many caſes, to ſave the 
ſtatute of limitations. Per Buller, juſtice, in Gornforth v. 
Price: Ri Bos bs pales VI. 
A motion was made, that an attorney, who was going to Ire · 
land, might put in ſpecial bail; and denied. 1 Mod. 10. 
If an attorney is arreſted, it is-a' motion of courſe, to diſ- 
charge on common bail; 1 Wilſ. 292. that is, an attorney - 
of the ſame court, But if an attorney of C. B. is arreſted by 
proceſs of B. R. he muſt plead: bis privilege, and cannat de 
diſcharged on common hai. Stra. 864. 1 i. een 
An attorney of B. R. atreſted by capias an 2 ſpecial original 
out of the ſame court, is nat entitled to his diſcharge by ſerving 
the ſheriff with a' writ of privilege, but muſt plead it ſub pede 
Vor. II. | I | Fill. 


| F \ 


not by bill ef Middleſex. Demurrer ind and joinder. 


a» 


114 Ok Attornies. 


4 Of en et by and againſt ATToRN ES, 


* C. P. in an action by attorney for falſe impri. 
oh againſt the ſheriff, Creſu v. Shaw. Loft. 16 Ces. 3 
.2 Blackſ. Rep. 1085. 
If an attorney of C. B. be actuaity in the cuflogy of the mar. 
aul, he ſhall only be (ved in B. R. 1 Stra. 191. and cannat 
plead his privilige; 2 Rell, Ar. 232. for there is a great dif 
ference between an aual and a ſuppoſed cuſtody. 1 Gall. 1. 
In an aftion againſt baron and feme, if the huſband be an 
attorney, he cannot appear in perſon, and put in bail for hi 
wife, but he ought to put in bait for himſelf and his. wife ; far 
He ſhall not have privilege in an action againſt him ang bi 
; "Wife. 1 Roll. 380. c. 45. 
By 12 Ges. 2. c. 13. / 9 it is enated, *+ That no attorney 
or ſolicitor, -who al be a priſoner in any gaol or priſon, or 
within the limits, rules, or liberties of any gaol or priſon, ſhall, 
during his confinement in any gaol or priſdn, or „ ithin the 
limits, rules, or liberties of any gaol or priſon, in his own 
name, or in the name of any other attorney or ſolicitor; ſue 
out any writ or proceſs,” or commence or proſecute any action 
or-ſuit, in any courts of law or equity, under "yp of being 
ſtruck off the roll and incapacitated, c. 8 

This ſtatute only diſqualifying attornies who are priſoners 
relates -only to profecetings and not to defending ſuits, n 
26 
12 Su attorney; orifoner, commencing an action on à bail- 
bond, aſſigned after his impriſonment, in an action begun 
bufordy: is not within this ſtatute, it _y a continuance of the 
- former ſuit. 

Attornies, incaſe of miſbehaviour or mal pradice, a are ſub- 
ject to the animadverſion and cenſure of the court in which 
they are admitted by a ſummary application, by way of motion 
thereto; and will be ſtruck off the rolls, impriſoned, or othet. 
wiſe puniſhed, at the diſcretion of the court; and the procek 
ſued out, on ſuch occaſions, to bring them into court, is an 
attachment ; and being iſſued at the ſuit of the king, for con- 
tempt of the court, muſt” be made out by the clerks'in'the 
Crown-office. 

An attorney cannot be 77 in gell ment. Mich. 1654. Nor 
bail in any action depending in the court of which be is an 
attorney. Mid. But an attorney houſe - keeper is often bai, 
though: contrary to the above rule. & Ad. 338. 

Attorney cannot be commiſſioner - to take bail. Hun. 47 
& H. c. 4. = 

* x * Attorney 
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Attorney or not, . muſt be tried by the recard. And L. 
when an attorney pleads his privilege, he has po,occaſion to 
fay, prout patet per recordum, or to produce his wtit of privi- 
lege, And per Holt ch, juſt, There are two ways of pleading 
his privilege ſo as it cannot be denied, via. -h 2 profert of a 
writ of privilege, or an exemplification of the record. of his ad- 
miſſion of attorney, But he may plead his privilege only. 
Dr,, ot bees. act+ 45 
If an attorney ſues in right of his wife, E 
action, he cannot ſue by writ.of privilege. . 1398. - 
No advantage can be taken of an erroneous. writ; of. privilege 
(on error brought) upon the bare recital in the record z.,but 
the writ itſelf ought to de before the court by certiarari. Ad. 
Ram. 1398 N ie ba men 
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AN ⁊ ttorney plaintiff may ſue by attac! ment of privily, j 
3 which is in the nature of an original writ, and is to the WW whi 
following effet: _ W. N 


GEORGE the Third, c. To the ſheriff of Middle, WW t. 
greeting. We command you, that you attach C. D. 2 t. 
E. E. , 9 number of defendants may be put in this writ), WH<« t: 

if they may be found in your bailiwick, and them ſaſch o 

keep, ſo that you may have their bodies before us at Wil. WR 7 
minfler, on? next aſter Il. « af 

certain in term, if in B. X. and not a general return dy o 

to anſwer A. B. gentleman, being one of the attornies d c. 

dur court, before ws, according'to the liberties and privilege ) 
of ſuch attornies and other miniſters of the ſame court, fron 
time whereof the memory of man is not to the contrary uſe 
and approved in the ſame court of a plea of treſpaſs {or what 
ever the action is], and have there this writ. 


Witneſs, Cc. | 


If the attachment requires only a common appearance, à c 

muſt be ſerved, with notice as in other caſes, —If the party s 

to be held to bail, the ſum ſworn to muſt be marked on the 
back of the writ, and alſo the day it is ſued out.” 

In B. R. an attachment of privilege is but as a /atilat, and 
not as an original, 1 Show, 367. 

But it has been ſaid, that an attachment of privilege in C. 
is not like. an original writ, and therefore plaintiff may pu 
ſeveral defendants into one attachment, and declare againſt then 
ſeverally. King's Rep. 38. | 2 

In another caſe held, that an attachment of privilege in C.] 
is in the nature of an eriginal writz and when it is replied n 
ſave the fatute of limitations, it is ſufficient to ſhew the 1% 
without continuances, till the declaration. Finch v. Wil 
one, c. of C, B. in 98 1 Wilf. 167. 


* In C. B. the attachment muſt have een days between the {« 
and ratur. Barnes, 410. And the precipe for a writ of attachne 
of privilege.in C. B. muſt be left with the protbonetary, according 
the rule, Hilary, 11 Geo. 2. / 2. And it it iſſues without, on m4 
tion, it will be quaſhed, with coſts, Fregatt v. Tapſcott. 2 Black/. 
919. An attachment of privilege is umendable, though it is u 
nature of an original grit, as if there are not fifteen days between 
tee and return, &c 1 Will, 167, 


3 
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By the 4th ſect. of 13 Cor. 2. flat. 2. ꝙ . ſthe flatute 
which occaſioned the inſertion of the ac etiam clauſe n proceſs . 
to arreſt and hold to ſperial di] it is provided, That the ſaid 
act, nor any clauſe or thing herein, before ſpeciſied or con - 
« tained, ſhall not extend, nor he conſtrued or taken to ex» 
« tend, unto any arreſts hereafter to be made, upon or by vir- 
«. tue of any-writ of capies uitlagatum, attachment upon reſcues, 
« or attachment upon any contempt, or of; any att nt of - 
« privilege, at-the ſuit of any privileged penſon, or. of any other 
« attachment for.contempt;whatſoeyer, iſſuing ot to be iſſuing 
« out of either of the ſaid courts, although there be no parti- 
« cular certainty of the cauſe of action expreſſed or contained 
« in the ſaid wtits z but that nevertheleſs, no ſheriff or under- 
« ſheriff, nor any of the officers or miniſters aforeſaid, ſhall 
« diſcharge any perſon or perſons, taken upon any: writ of ce» 
« pras utlagatum, out of cuſtody, without a Jawful ſaperſed:as 
« firſt had and received for the ſame; and that, upon the ſaid 
« writs of attachment, ſuch lawful courſe be taken ſor ſecurity 
« for dr therein as hath been heretofore uſed ; any 
thing herein before expreſſed to the contrary thereof, in any 
« wiſe notwithſtanding.” - o 

By this clauſe it ſhould ſeem, that there is no occaſion for an 
« ac etiam clauſe in an attachment of privilege to hold defend= 
ant to bail, at the ſuit of an attorney, though ſuch clauſe is 
uſually inſerted, if the party is to be held to ſpecial bail, Vide 
2 Wilſ. 392. 2 | CYST BIA | 

In B. . T0 « 4a In C. B. 75 14 , . 

By Reg. H. 20 Geo. 2. — Rig. H. 11 Gan Vou 
Every attorney of this court, muſt take out a precipe, con- 
who ſhall ſue out any attach- taining the plaintiffs and de- 
ment of privilege: againſt any ſendents names, not ng - 
defendant, ſhalt leave a precipe four; in the whole," with the re- 
with the figner of the writs, turn of the writ, day of ſign- 
with the defendants names, not ing, and the agent's or attar- 
exceeding four in each writ, with ney's name who ſues out the 
the return and day of ſigning: ſame: this precipe you. muſt 
ſuch writ, with the agent's ot leave with the prothonotary, 
attorney's name who ſued out Who, without fee or reward, is 
the ſame. And all ſuch pre-- to enter the ſame on a remem- 
cipes ſhall be entered on the brance roll, to be kept in bis 
toll, where the præcipes of /ati- | office for that purpoſe; and he 
tat, and all other writs iſſuing is not to ſign any attachment of 
out of this coutt, are entered; privilege, nl 

Iran * | 13 


ſuch precipe 
ROT 
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7 5 IN B. N. . In C. B. #2 41 
andthe officer who figns he be left in his office wren 
writs in this coust ſhall not of ning t thereof. „ 


fign ſuch attachment, till a * 3 
' precige be left with bim for! | | alot? hl 
that purpoſe; : 


In B R. you pay nothing in C. B. Nee 
for ſigning the writ; but for to the protbonotary for deer 
ſealing it, 7 d. to the ſealer. the writ, and only one Prat 


. Rich.” Ait. Pra?. B. R. 410. for the ſeal, Nich. Att. 
Tbe form of the frecipe to C. B. 258. 

be left with the igner of tbe 8 this coun, 
_ wits, is as follows: _ Prothonet m_ 


Surry, Attachment of privi- 
lege far . B. gentleman, 
one of the attornies, Se. 
againſt C. D. Debt, 1 


ae ed Wedneſday next 


| after 12 morrow FM. 5 1 is 
Satte. ye 3 nn 
21 Nev: f. 0378 21k. 1 „ ee 
9 55 N e „% Bea nfo un 


hn, {ho 
If the attachment in B. R. If the attachment in C. B. re- 
regquites only a common appear- quires only commer bail, after 
ance, à copy thereof is ſerved copy thereof ſetrued, with! an 
with an Eagliſh notice, in Engliſh notice in writing, ſub- 
rag Cubleribed as in — ſeribed as in other caſes, the 
caſes, and the appearance muſt appearance muſt be entered 
de entered with the clerk of the with the prothonotary : but ii it 
common haih. requires ſpecial bail, the chm 
If it requires ſpecial bail, a of the decquets prepares the dail- 
Judge's clerk takes the recogni- piece or recognizance, and at- 


ane as in Rr caſes. tends 2 judge, or the-court, 

| where the ſame is enteted into, 
„en mo wan; and the bail juſtify, or freſn bail 
n is added, in the ſame manner 2 

" the finer does mW 


| © by original, . , 
Aller Nabend. by default on common proceſs, pla ajneiff 
may ſue out a ſpecial original to wartant it in caſe etror _ 


it 


erk 
il 
at- 
ct, 
to, 
ail 
oy 
Ul 
if 
1d 
be 
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be brought. But an attorney "has no "need to ſue out a new * 


tachment of privilege to watfrant his. For 
judgment was obtained againſt one defendant. on. 2 joint: att 
ment of privilege agaiuſt him and others, and he brought earg 
the court ſaid (upon denying leave to take out-a ſeparate. attaah 
& to warrant a judgment), that by the practice o C. P. the 
joint attachment ſeemed to be and gent to 
— thereon . aganit defendants ſeverally, as would: ba; 
reported to the King' Z mo if. they — de informed 
what was the practice in C P. Vide Barnes. 14. 
_ . + 2s of nN at curl an GET 
+ is thus; —_ 


Midilſor, to wit AB. gent. one 4 the — obs 
court. of out lord the _ before. the king bimſelf,, com- 
plains; againſt C. D. in the cuſtody, an 
the Marſbalſea, &c. as in other declarations. ] 


400 ite 
In C. B. it is in this form: 1 — 


F ; $145 90+ 


Middleſex. C, D. late of, Ge. was * by a writ of our 
lord the Kings of privilege ifluing out of our court here, to 
anſwer gent. one of the attornies of the court of our 
lord the king of the Bench here, according to the liberties 
and privileges of the ſacme court; for ſuch” attornies; ahd 
ay miniſters of the ſame Bench, time out of mind, det 

approved of in the Lie in a pili of pee on thr . 

ke, and 3 ſaid A: in his eee com 

plains, _ * MA ler 


_ —— Add Pede 


K 


The ſubſequent mg at the ſuit. "of, ns. 
the ſame az in other ca ay 

If an attorney delivers, bis geclatation foo days. en ex 
before the end of the aa ghe defendant mult plead as 
term. 
If an attorney delivers his declaration four days nk 
fore the end. of the term in which the, ata was return- 
able, and enters a rule to plead, and demands a plea,. des 
fendant ſhall be obliged to 
not deliver his declaration 10 
to an 1mparlance : 


time, the defendant is entitled 


And if he does not deliver his declaration before the efſorgn 
day of the ſubſequent term, the defendant may have an ow 
lance to the term next "ey 


An of that term; and if he. does | 


| 


Of Proceeding againſt au Attorney DETENDARVr 
in the KinG's BEX uA. | 


AN attorney of the King's Bench muſt be ſued by bill, and 
A cannot be arteſted ; and the method of ſuing bim is this: 
The plaintiff files a' bi againſt him [which is direct copy of 
a declaration" engroſſed on a flip of parchment ſtamped with a 
treble penny amp} with the clert- of the declarations in the 
King's Bench office,” and then makes à copy thereof 'on''treble 
penny ſtampt paper, for the declaration, which muſt de geli- 
vered to him with notice thereon to plead; and then the plain- 
tiff proceeds as in other caſe s. 
A bill againſt an attorney is in the following ſorm: 


Middleſex, to wit. 4. B. complains V C. D. gent. one of 
the attornies of the court of our lord \tot king,” before the ling 
- himſelf, preſent hete in court in bis own proper perſon" for 
that F#hereas, Cc. [av in other caſes]; and therefore he prays 
' relief, Sc. COME bool, 4944 + Bel % | +25 44 C1 8 
Q. P. fot the plaintiff, 
The defendant in perſon, 


Lo © 


17 8 1.4 l 


5 vt 3, etb. 01 John, Dic, 
ledges of proecmig, and 
"2: 2, 344) 5:4 e 


pon delivery of this declaration, and a rule given to plead 
- thereto [either a four or eight day rule}, and the ſame being 
expired, the plaintiff may ſign judgment z ſo that in the King's 
Roach the remedy. againſt attornies is ſpeedier than in the Can- 
mon Pleas, which vide the next page; and alſo ſpeedier then 
againſt other indifferent perſons, as the bill and d:claration are 
one and the ſame thing, and the firſt commencement.of the ſuſt. 
In B. R. if the action be laid in London or Midullſir; and 
the defendant attorney lives within twenty miles of Lenden, upon 
4 rule given to plead, he has four days time to plead ; and if he 
reſides above twenty miles from Londen, or the actlon be laid 
in any other county than Middleſex or London, he has eight tos 
time to pledd. RE tas $/42:: | 
© "The bill againſt an attorney concluded, and theresf he bring 
ſeit inſtead of, and thereof be prays relief; and on motion 0 
+mend, the court of C. F. gramed the amendment. Barnes, 3. 
Dainese en 3T£D03439-. 9 | 2 enn 
; Canes 
ea 21; $9450 bir 
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Of Proceeding againſt an Attorney DEFENDANT 
iz the Co Mom PLITAS. | | 

AN attorney of the Common Pleas alſo muſt be ſued by bil, 
1 and cannot be arreſted ; but the dill and declaration * 
an attorney Are. different in tbis court; for by Reg. Tris. 
21 Car. 2, * Ne bill all be filed againſt an officer, attorney, 
clerk or miniſter of the court, in order to a forejudger, until de 
bill women entered on record, and a number-roll actually 
ut to the bill,” r 
: The above rule, however, is in a great meaſure diſuſed, and 
the method of proceeding at this day againſt an attorney defend-= 
ant is as follows: Gen ads tet ranting. 14 
The plainti F engroſſes bis bill on a lip of parchment ſtamped 
with a double penny ſtamp, and carries it to the protbonotary, 
who marks it as entered, on being paid for the entry, and it is 
thereby ſuppoſed to be entered, though ho number- roll is put 
on the bill which being done, the lu muſt be carried to Me- 
minſl er- ball, and given to one of the eriets of the court, who 
calls the defendant in court, for which he is paid 15. and by 
2 vol. Rules and Orders, he muſt be called chree times in court. 
After which the plainti gives a rule on the bill, with the /e- 
cendary, for the defendant to appear, for which is paid 14. 4 dl. 
viz. Is. duty, and 4 d. the rule; and then the bill is filed in the 
prot bonatary s office, for which is paid 4 d.; upon filing which 
6.0, notice thereof muſt be given to the defendant, in writing, 
by Reg. Hill, 11 Geo. 2. whereby it is ordered, that 
« Where a bill ſhall be filed again} an attorney of the court, 
no forgjudger ſhall be entered for want of appearance, if the 
action be. laid in Londen or Middleſex, and the attorney reſides. 
within 7 les of T onden, until four day after notice in 
writing of filing ſuch. bill be given to ſuch attorney; ot hie 
agent, or left at his aſual place of abode, and a rule given for 
ſuch appearance as. uſual; and if ſuch attorney reſides alen 
twenty wy London, or the ation be in any other county than 
London or Middleſex, no forguager ſhall be entered till erght days 
after ſuch notice ſhall be given, in manner as aforeſaid,” and a 
rule to appear z the ſaid days to be excluſive of the days of giving 


r 


ſuch notice. 


* 4b TY * 


The notice of a bill being lcd. — 
Cm Nl. a: 
A. B. : | 
againſt 


C. D. gentleman, one of the attornies, &c, 
Take notice, that a bill was this day filed in the pre 
office of his majeſty's*court Ag G 


ommon Pleas at Wiftminſler, 
D. at the ſuit of the plaintiff 


Rr 


A. B. 


— 


12% Df. Attoxnies: 


| 


Qt Proceeding againſt. an Attorney DergnvAnvy 
Common: PLEAs, OC 


A. B. in an action of t the caſt 
miſet [or whatever it is ra neu G5 . 
* or 


dill on Wedneſday the bene an 1 to 
you will be cee 0 tde cou 125 oy N 
23 January " | "i . 5 eee fn 

To C. D. the defendant. | | 
"The above is the notice given by the 237 mndary's rule 470 the 

bill being filed, the notice to plead is as follow: K 
Common Pad. | | „e! Jan | 


A. B. againſt C. D. 933 Maw +6 $4.42 dit 

Take notice, that there is left in cho” Wee 
te aner Temple, London) a declaration againſt you the de- 
| fendant, at the ſyit of the plaintiff ,. By in an aon uh 
the caſe upon ſeversl promiſes ¶ whatever the caſe s] which 
the plaintiff lays to bia damage of 1004: and unleſs you plead 
to. the ſaid declaration within ys days next after the fu ſt day 
of next Hilary dN 1 de mee 
n * > 


0694410 "344+ 4 1D + «+ | Vin 4. $6454: 09 0. p. * 
TEC eren u "4 4 ; n "tho plai 
+ C. D. dende 


44 1 


Before the above rule for giving ths Uiibotlive notice, the 
plaintiff. did nothing more than have him called by the eryey | in 
courts which was then thought ſufficient, *as all attornies were 
ſoppoſed to de perfottally + preſent during the 8 of the 
courty but many of the attornies havi off the 
roll on for gudgers;' for want of other notice; 1700 many livi 
atis diſtande, fo thut it was impoflible to give ordets for an 5 
pearance! in time before the expiration © the rules to appear, 
the'ubove rule beeume neeeſſur. 

If the defendant- appears in time; you deliver a E 
and proceed as in other caſes; but if he dort not appear, þ 
muſt be forejudged, that is, ſtruck off the roll; to effect wh ie 
the plaintiff enters his Bill, and a forgjudgen, on the roll. i 


the following form, beginning with a GN hay ao inſults by 


bill in B. R. 
Mi . to wit. Be — 1 w_ 
„of in this ſame term, A. B. came here inte 


Sn by O. P. bis attorney, and exbibited to the juſticg, of 
dur Jord, the now king, of the Bench here; bi v 


x\ *. 


Ot 


IT 


* 
id 
ty 


kd 
5 . 
ns  _ 
— 1 
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Of Proceeding againſt an Attorney DEPBNDAND 
in the Common PLEAs. 8 | 


C. D. gentleman, one of the attornies of the 'coort of dur 
ſaid lord the now — of the Bench here, preſent here in 
court in his proper perſon, in a plea of treat on the taſe'; 

the tenor of which ſaid bill ſolloweth in theſe words (to wit), 
To the juſtices of our lord the king, of the Benab. Middle- 
ſex, to wit. A. B. by O. P. bis attorney, complaineth- of 
C. D. gentleman, &c. [the whole bill to] and thereupon! he 
prayeth relief, &c, 2094 1598 - 


* | ' 17 Ak 


Whereupon the ſaid C. D. being ſolemnly called, came not, 
therefore he ſtandeth forejudged from exerciſing his office-of at 
torney of this court for his contumacy, &c. T3 5 0 

You pay the prothonotary 2 f. for-ſigning the forgudger,, and 
the clerk the warrant 15. 4d. for ſtriking the defendant off the 
roll, ey then you may proceed againſt him as againſt a. come 
mon on. un 5 ö „ sig 3d" 

When once an attorney is forgudged, the ſuit by bill id at un 
end, and the plaintiff; if he proceeds, muſt proceed as againt - 
an indifferent perſon, by original and copia, in the common 
_w_ Barnes, 43. 3 and ſo mult every other perſon who ſues 


Defendant being ſued as an attorney of C. P. y bilii pleaded. 
in abatement — hes not an attogney. Plaintiff —— 
aide the plea, and had a rule to ſue / cauſe ; but it appearing, 
on ſhe wing cauſe by cartiſicate from the clerk of the warrants, 
that defendant was forejudged five years ago, and that that ſore- 
judger ſtill remains in force, the rule was diſcharged. Per 
Cur, Defendant is totally deprived of privilege, pending a fore 
judger ; plaintiff may reply as he pleaſes, and traverſe the fact, 
which is triable by the record, or demur, if he thinks the plea 
bad. The plea is ſworn to be true, and ſeems not to be frivolous. 
Farrill v. Head, Barnes, 41. | FIR 

Plaintiff moved for an attachment againſt P, for —_y as an 
attorney, and pleading pending a forejudger, and a rule was 
made to ſhew cauſe. ebe day before cauſe ſhewn, P. applied 
to Mr. Juſtice F. Aland, and obtained an order (without ſum- 
mons) to be reſtored to his privilege (without payment of coſts), 
upon entering a common appearance at the parties ſuit by whom 
he was forejudged; and it not appearing that P. had any notice of 
this old dormant forejudger, obtained ſeven years ago, the rule 
was diſcharged. Butler v. Pincent. Barnes, 41. | Wi 
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Of Proceeding againſt an Attorney DEFENDANT, 


| When an attorney defendant has appeared _ bill fied 
againſt him in court, the ſubſequent proceryings throughout 
the cauſe are the ſame as in cauſes againſt indifferent perſons ; 
only the writs, ſuch as the wubuire, habeas corpora, diſtring at, Se. 
are made returnable on 4 day ceri in in term, aud not on a gens: 
ral return day. 

It has been ſaid, that proceſs of execution againſt an attorney 
has no occaſion to 'de made out returnzble on a day cer tain; for 
execution begins when the cauſe is ended, 

But ® «ca, Ja. (which was made returnable on a general re- 
turn, inſtead of a day certain) on motion was quaſhed, and 
defendant (attorney) ordered to be diſcharged by 2 
with coſts, he conſenting to bring no action. For per Cur. 
ſendant could not take advantage of this matter on error j ind 
25 he could not, it is unreaſonable to keep bim in cuſtody tilt 
the determination thereof, Barnes, 413. 80 that it is the ſaſer 
way, if it is not abſolutely required, to make the proceſs of 'exe- 
cation, - as well av the mene proceſs, returnable on 2 ap! 
certain. 

„ plaintiff, « an attorney, having ſued by his attachment of 
privilege, was nonſuited, and afterwards taken upon à ca. ſe. 


' for the coſts; upon the judgment of nonſuit returnable on a 155 


weral return day, and the court held it well enough, For t 
ll proceſs, both ſor and againſt an attorney, is made retur — 
on a day certsin, becauſe of his daily attendance in court ; yet 
when an attorney is out of court, a8 in the cafe above, and in 
cuſtody in execution, he has no day in court, ſo cannot attend; 


_ therefore ig ſuch caſe he loſes his privilege to have his ue 
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Of getting an Attorney diſcharged when arreſted. 


IF an attorney is ſued otherwiſe than by bill, and arreſted, and 
in cuſtody, by virtue of proceſs, in order to get his diſ- 
charge, he -muſt ſue out his torif of -priviiege from the court 
wherein he is an attorney; and to obtain which he muſt get a 
certificate from the maſter's clerk in B. R, or clerk of the warrants 

in C. B. that the defendant is an attorney of the court, which 
certificate is an authority for the ſigner of the writs in B. R. or 


prothonetary in C. B. for ſigning the ſame, for hich nothing is 


paid, only 7.. to the ſealer ; which-writ,muſt be allowed by the 
court of ſheriff wherever it is directed, who will thereupon 
make out a f ſedeas for the defendant. * 
But in C. P. it was held, that an attorney of B. R. arteſted 
by capias on a ſpecial original, out of the ſame court, is not en- 
titled to his diſcharge, by ſerving the ſheriff with a writ priui- 
lege, but muſt plead. it fub pede gil i. Craſiley v. Shaw, Eajt. 16 
Geo, 3- oF; B. 2 Black/. Rep. 1085. : | 


A writ of privilege is to the following effect: 


GEORGE the Third, &c. To the judges of our court of our pa- 
lace at Meſiminſler, and to every of them greeting: Where- 
as according to the cuſtom of our court 1 n 9 at 

Wi/tminſler, hitherto uſed and N 4 in the ſame; the 
EY | of ih Bench, or | _,- 

attornies of the ſame court Fa * | whilt they 

are profecuting or defending ſuits and actions therein, for 
their clients, ought not, nor have they, from time imme- 
morial, been, uſed to be compelled to anſwer before any of 
our juſtices or officers, or any other ſecular judges whatſo- 
ever, upon any pleas, plaints, or demands, which do not 
particularly belong to us (pleas of (freehold, felonies, and 


appeals excepted) fave only before wa faid juflices of our 


faid court of the Bench; or thus, before us by bill a- 4 And 
hibited in our — court before us, and not ly writ. _ | 
Whereas we have lately received information, by the com- 
plaint of A. B. gentleman, one of the attornies of out 
fad court , 201-4413 A | char ſeveral ill-diſpoled perſoos, 


_ "— 

intending to diſquiet the ſaid A. have iſſued forth and proſe- 

cuted out of our court of our palace at Il eſminſſer, one or 

more writ or Writs, returnable before you in the ſame court, 

or one or more precept of precepts returnable in our ſaid 
court, 
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Of getting an Attorney diſcharged when arreſted, 


court, before you or one of you, againſt the ſaid 4. ahd 
"threaten to arreſt and detain him in your cuſtody there. 
upon, in ſuits which do not relate to us (or in pleas of 
freebold, felonies, or appeals excepted), whereby the ſaid 4. 
B. is unable to attend his ſaid office as an attorney, upon 
ſeveral affairs and ſuits depending in our ſaid court 
1 5 1 * which, if it is permitted, will me- 
niſeſtly take away, and be not only in derogation 
and diminution of the juriſdiftion of our ſaid court 
{4 x 2 1. and the liberties aud piivileges there · 
of; but alſo to the great detriment. of the ſaid 4. and his 
clients. And becauſe we are willing that the juriſdiftions, 
privileges, and cuſtoms, for ſo long time uſed and approved 
in our ſaid court Gun wr * ſhould be inviolably 
kept and obſerved: V command you, and every of you, 
that you deſiſt from taking the ſaid . B. into your cuſto- 
dy, upon any writ or writs, precept or precepts: and if the 
ſaid A. B. be detained in your cuſtody by any writ or 
writs, precept or preeepts, other than ſuch as particularly 
concern us (pleas of freehold, felony, and appeals, only 
excepted), that then you diſcharge the ſaid . B. out of 
your cuftody, and ſuffer him to go at large, as you will 
anſwer the contrary at your peril; and, that you inform 
the party or parties, plaintiff or plaintiffs, in the plaint or 
plaints, that he, ſhe, or they, may proſecute his, her, or 
their action or actions, ſuit or ſuits, * r N of 
rang "ty bill co be exhibited F „ 
the ſaid Benth, or to ws], R > 
in 5 before ＋ " ee againſt the faie 
A. B. if he, ſhe, or they, ſhall think it expedient ſo to do. 
Witneſs. &c, F 7 | 


- 
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. 37 _ 
„ wp # þ F 4 * 
* . 


Of Proceeding againſt Orp1cers of che-Counts, 


ALE the officers in the court of King's Bench, as well as the 
attornies, have. the privilege of ſuing. by atiach ment, and 
being ſued, by bull in actions by and againſt them in their own 
right, and where they are not joined with others. except in 


juriſdiction. Kent . | (1 es + 4 
But the officers of the Common Pleas, amongſt whom are 
the /erjeants, prothontaries, ſecondaries, clerks of the prothanotaries, 
ſerjeants clerks, clerks of the judges, Sc. have not the privilege 
of being ſued there by bill as attornies have, but the privilege 
of being ſued there in every ſuit except appeals] by griginal 
writ, becauſe they are ſuppoſed not to be always preſent. in 
perſon in 1 22 — 75 _—_— 4 
Raym. 399. 3 Salk. 283. 1 Barnes, 280. „ 589 
. 6 if & it C. B. Winders, Rot, 685. Baker v. Dun- 
calf, 3 Leu. 398. | 


of C. B. which ſerjeants claimed, extended only to inferior 
courts, and not to the courts of #flminſier Heli; and that be 
may be ſued .in.,cxber of theſe, becaulc he is not, confined to 
that court alone, but may. practiſe. in any other court. 3 Cali. 
282. 1 Mad. 298.— But it is otherwife as to aternia ar 


court but ſuch as they reſpectively belong to; and that there- 
fore a ſerjeant at law. is to be ſued by original, and not by C of 
privilege, . 2 Leu. 129. 3 Keb. 444. 4 Mad. 226. S0 of 
the ſervant of à ſerjeant at law. Cre. Car. 84. v9 

The judges have privilege of being ſued in their own court. 
Vide 3 Leen. 149. = i | 

But if the chief juſtice of the King's Bench or Common Pleas 
bring an action thete, the placita mult be before the other three 
judges, omitting the chief. £Zd. Raym. 778. otherwiſe it 
would be erroneous. 8 Hen. 6. 81. Salk. 398. 25 

Defendant pleaded bis privilege as a ſerjeant, with à writ 
annexed ; but for want of an affidavit that he had buſineſs in 
C. P. and there only, the court ſet it aſide. Stiles v. Mad. 


Stra. 738. 


9 
9 


Kennern 


pleas of land, af wbich the court of C Pleas alone has 


But it was agreed in Serjeant Scroggs's caſe, that the,privilege 


\ 


filazers, who cannot practiſe in their awn name in any ther 


Per Holt, privilege is either of court ot of proceſes, perſons | 


delonging to the court, as attornies, &c. have the privilege 
of court, that is of being ſued there and not elſewhere.—But 
none ſhall be allowed the privilege of proceſs, but thoſe who 
_ of the court, and are ſuppoſed to be always there. 
3 Sat. 283. 5 | 
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128 Ot privileged Perfons, 
Of the Privileges of Peers and Members of 


Parliament. 


PEERS are created, as is ſaid in our /ato 'broks, for two Bl +; 
= reaſons: 1. Ad conjulendum. 2. Ad deftndendum regem, for * 
which reaſons the law gives them certain great and high privi- h 
leges. Vide 7 Rep. 34. 9 Rep. 49. 11 Rep. 96. , * 

I. At the ſuit of the ſubject their bodies ſhall not be arrifted, ane 
neither capias nor exigent lies againſt then. | e 

2. For the honour and reverence which the law gives to no- Will the 
bility, their bodies are not ſubject to torture in cauſd crimu 8. 
leæſæ majeſlatis. | fy 1 i! 
3. They are not to be ſworn in affizes, juries, or other in Bi the 


queſts, 8 ; Fi 
4. If any ſervant of the king, named in the cheque-roll, MM: 


| compaſs or intend to kill any lord of parliament, or other 4 
lord of the king's council, this is feleny. ; ; 5 enti 
5. In the Common Pleas, a lord of parliament ſhall have obli 


tnig his returned on his jury. [ This. privilege is taken away 
by Hat. 24 Geo. 2. c. 18. / 4.] a | 
6. He ſhall have day of grace. 2 
7. A lord of parliament ſhall not be tried in caſe of treaſes, 
felony, or ' miſprifien of them, but by thoſe who are noble and 
peers of the realm, 4 Re ens 
8. In trial of a peer, the lords of parliament ſhall not ſwear, 
but they may give their judgment ſuper fidem et ligeantian 
Domino Regi debitam, fo that their 'fatth and allegiance flands'in 
equipage with an oath in the caſe of a common perſon in trial 
of life. And the writs of parliament, directed to the lords d 
parliament, are ſub fide et ligeantia, &c. And the reaſon and 
cauſe that the king gives them many other privileges, is /for 
this, becauſe all honour and nobility is derived from the king, 
as the true fountain, and he honours with nobility for wo 
cauſes. 1. Ad conſulendum, and for that reaſon he gives then 
a robe, 2. Ad defendendum regem et regnum, and ſor thit 
cauſe he gives them a ſword. 12 Rep. 96. "1 
In Jenkins [107] the following privileges are laid down 8. 
belonging to peers. 1. They are entitled to à letter miu 
2. They have a knight to try any iſſue which concerns then 
[but now this is taken away by the ſtat. 24 Geo. 2.] 3. The 


F" rn 


* 


— 
— 


Ee That is, when they are againft in Chancery, the lot 
| | chancellor is to ſend them a letter, to requeſt his appearance, toge 
ther with a copy of the bill; but if he does not appear upon the let 
ter, then a /abpna goes as againſt others. = 


Vor 
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f WH Of che Privileges of Peers and Members of 
Parliament, | | 


wo Wl are not to be arreſted for debt, treſpaſs, ot other perſonal 
for WY ation. 4. They are exempted from ſerving on juries. 5. To 
vi- have no day of grace againſt them. 6. Upon the trial of a peer 
for treaſon or felony, his peers try him upon their honour only, 
, and not upon oath. 7 When they paſs through any of 'the 
| king's foreſts to attend upon the king, upon blowing a horn, 
50. they may have a buck or doe, as the ſeaſon of the year ie. 
in: s. They have power, in their houſe, to reverſe judgments given 
ia the king's Bench. 9. They have the benefit of clergy, thou 
*. Wh they cannot read. 10. They are not liable to find carriages 
che king when he removes from one place to another. 
rill, BY Many of theſe privileges are now obſolete, — ' © 
ther All peers, without any diſtinction as to degree or rank, are 


entitled to the privilege of alike; for they 2222 
obliged to attend the ſervice of the publick, and are always 
ſuppoſed amenable to juſtice, and to have ſufficient y to 


anſwer in ſuits and actions brought againſt them; and for theſe 
reaſons, are not to be arreſted or moleſted in their perſons. 
Bacon's Abr. tit, Privilege, 4 Vol. 228. * 

This privilege from arreſts extended formerly to abbots, as it 
does to biſhops ®, members of the Convocation, and members of 'the 


eat, Worſe of Commons at this day. 

tian The privilege of (parliament, according to the law parlia- 
510 ent, is of a very extenſive nature, as may be ſeen by various 
trial reſolutions and orders, in the jxrnals of both the houſes : but 
Is various ſtatutes which parliament has condeſcended to make, 
and Wave taken away many privileges which were heretofore claimed. 
for However, there is one ſtanding reſolution and order in the 
ing, Whournals of both the houſes, that no court whatever ſhall pre- 
rw ume to determine concerning the privilege of parliament, as 
hea fettled by the rules and orders of each houſe, they themſelves 
can WF laimiog to be the ſole judges of their teſpective privileges; of 


yhich order, the king's courts incidently take notice. 
W The privilege of a peer from arreſts extends only to peers of 
England, ſo that'a nobleman of any other country, or a lord of 
reland, hath not any other privilege in this kin than a 
ommon perſon. Alſo the ſon and heir apparent of a nobleman 
$ not entitled to the privilege, | which is confined to ſuch per- 
ons as are lords of pariiament at the time. But it ſeems that an 


| 


* | > a * * — 
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i er is privileged from arreſts, his perſon being belt 
— 4s 156. 2 Infl. 48. 50 pi. 8 h 
- The prers of Scatland had no privileye in this kingdom befor p 

| 


the won; but by the twenty third article of the union, the 
fixteen elefied peers (hall have all the privileges of the peers of ty ni 
parliament of Great-Britain. Alſo, all the reſt of the 5 Ji 
Scotland ſhall have all the privileges of the peerage of England 
excepting only that of fitting and voting in parliament, - Sta, 
5 An. c. 8. 2 Stra. 990. Fort. 163. P. Wil. 584. Sint 
Which ſtatute, the perſon, of a Scotch peer has been held to be 
| - privileged from arreſts, _ | | 
The twenty-third article of the union, upon which thy 
privilege is claimed by a peer of Scotland, not one of the ſu- 


teen, ſays, that the peers of Scotland ſhall have all the privilege be 
of pers of Great- Britain, except the right and privilege d ſhi 
ſitting in the Houſe of Lords, and-the * depending tberin of 
No, as every privilege, claimed by a prer, ſolely depends, and ret 
is in conſequence of his ſitting in parliament, that is, being u 
actual lord of parliament, it ſeems, that the allowing all th | 
Scotch peers the privilege from arreſts, is not within the words fel 
the act of union, the only law under which the Scotch peers u 25, 
this day can claim any privilege here at all. However, pet | 
of Scotland always claim privilege, and in all caſes are proceed */ 
againſt as peers of England are. But I do not know that ther © 
bas ever been a judicial determination on the ſubject. or | 

A peereſi by birth is entitled to privilege. 2 If. 50. SH ** 
2323. 234. 252. Fort. 162. Vent. 298. Eg. Caf. Abr. l 
Cs. Lit. 16. a. 6 Rep. 53. ö. Dy. 79. pl. 51. Order of fen 
Houſe of Peers, 21 Feb, 1692. But it was doubted-whetber i ena 
peereſs by patent only for lite is entitled to this privilege. ec. 
234-252: Held that ſhe is not entitled, Sty. 254. but adjourncam cor 
A peereſs by marriage is entitled to privilege, and that as wil © | 
during the coverture, as after: But as a peereſs by marrig bur 
loſes her dignity by marrying a commoner, after ſuch may 82 
iage ſhe is not entitled to any privilege. Ce. Lit, 16. 6 the 
33. Dyer, 79. Ro * | wo fron 
I lord Banbury's caſe, it was holden by Holt ch, juſt, i P=rl 
where a perſon is called by writ to the Houſe of Peers, he 1 '. 
peer till he fits in parliament, the writ giving him no noble wen 
or honour; but that it was fitting in the Houſe of Lords, Wl en 
aſſociating with them, that ennobled his blood; and that then the 
fore, if the king or he dies before the parliament meets, . — 
1 


. writ is determined, and the party remains a commoner ;. but 


» ** 
| 
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held it otherwiſe in a creation by /et/ers patent, by which the 
is immediately noble without any other act or ceremony 
nd though the parliament never meets, or the king dies, -the 
nobility remains to him and his poſterity, according to the 
limitations in the patent. | | ET nd 
Formerly, the privilege from arreſts extended to the ſervants 
of peers; and was alſo claimed by their tenants in old times. 
And the horſes, and other goods and chaitels of peers, were 
privileged from diſtreſſes. But theſe privileges have been either 
aboliſhed by ſtatute, or have become obſolete from not being 
claimed, 40 1 1 | N 
If a commoner who has been held to ſpecial bail, moves to 
be diſcharged on common bail, the court will not grant a rule to 
ſhew cauſe, upon an affidavit only: but upon the attendance 
of the clerk of the crown, or his deputy, with the ſheriff's 
return, then they will order the rule to go. Fenwick v. Fen- 
wick, Mich. 2 Geo, 3. 1 Black. Rep. 788. * 
The privilege of parliament does not extend to high treaſon, 
felony, breach of the peace, or ſurety of the peace, 4 Infirt. 
25. 2 Hawk P. C. 414. 0 
The privilege of a peer commences from the teſſe of the writ 
of ſummons, or date of the letters patent; and the privilege of a 
Commoner immediately upon his election; but if he be arreſted, 


or in execution, before his election, be ſhall not have privilege 


a5 to that ſuit, 

By 12 & 13 W. 3. c. 3. An act for preventing any incon- 
veniences that may happen by privilege of parliament, it is 
enacted, . That any perſon or perſons may commence or pro- 
ſecute any action or ſuit, in any of his majeſty's courts of re- 
cord at WW, 
of parliament; or againſt any of the knights, citizens, and 
burgeſſes of the Hou/e of Commons, for the time being; or 
againſt their or any of their menial or other ſervants, br any 
other perſon entitled to the privilege of parliament, at any tate 


from and immediately after the diſſolution or prorogation of any . 


parliament, until a new. patliament ſhall met, or the ſame be 
re-alſembled; and from and immediately aftet any adjourn- 


ment of both houſes of parlſament, for above the ſpace of faur- 


teen days, until both houſes {hall meet or re · aſſemble: And that 
the (aid reſpeQive courts ſhall and may, after ſuch diſſolution, 
prorogation, or adjournment as aforeſaid, proceed to give judg- 
ment, and to make” final . decrees, and ſentences, and 

; | | 2 a 4 award 


eiminfler, &c. againſt any peer of the realm, or lord 


— 
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_ execution thereupon ; any privilege to the contrary, 
Ars | : gy 

Provided, That this act ſhall not extend to ſubject the 
perſon of any of the knights, citizens, and burgeſſes of; the 
Heouſe of Commons, or any other perſon entitled to the privilege 
of parliament, to be arreſted during, the time of privilege, 
Nevertheleſs, if any perſon or perſons, having cauſe of action 
or complaint againſt any peer of this realm, or lord of parlia- 


ment, ſuch perſon or perſons, after any diſſolution, prorogation, 


or adjournment as aforeſaid; or before any ſeffion of parlia- 
ment, or meeting of both houſes as aforeſaid, may have ſuch 
proceſs out of his majeſty's courts of King's Bench, Comm 
Pleas, and Exchequer, againſt ſuch peer or lord of parliament, 
as he or they might have had againſt him, out of the time of 
privilege. And if any perſon or perſons, having cauſe of action 
againft any of the ſaid knights, citizens, or burgeſſes, or any 
other perſon entitled to the privilege of parliament, after any 
diſſolution, prorogation, or adjournment as aforeſaid ; or be 
fore any ſeſſions of parliament, or meeting of both houſes as 
aforeſaid, ſuch perſon or perſons may proſecute ſuch knight, 
citizen, or burgeſs, or other perſon entitled to the privilege of 
parliament, in his majeſty's courts of King's Bench, Commu 
Pleas, or Exchequer, by ſummons and diſtreſs infinite “, or by 
original bill, and ſummons, attachment and diſtreſs infinite 
thereupon, to be iſſued out of any of the ſaid courts of record, 
which the ſaid reſpective courts are hereby empowered to iſſue 
againſt them, or any of them, until he or they ſhall enter: 
common appearance, or file common bail to the. plajntiff's 
action, according to the courſe of each reſpective court. And 
any perſon or perſons, -having cauſe of ſuit or complaint, may, 
in the times aforeſaid, exhibit any bill or complaint againſt any 
peer of this realm, or lord of parliament : or againſt any of ibe 
ſaid knights, citizens, or burgeſſes, or other perſon entitled to 
the privilege of parliament, in the high court of Chancery, court 
of Exchequer, or duchy court of Lancaſter, and may proceed 
thereon, by letter or ſubpoena, as is uſual, &c. * But not io 
arreſt the body of ad knight, Cc.“ | 
By ſect. z. That where any plaintiff ſhall, by reaſon ot 
occaſion of any privilege of parliament, be ſtayed or prevented 
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| ® Theſe words, © by ſummos and diſtreſs infinite,“ refer io pt 
from 


ceedings by original aurit. 
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from proſecuting any ſuit by him commenced, ſuch plaintiff 
ſhall not be barred by any ſtature of limitation, or nonſuited, 
diſmiſſed, or his ſuit diſcontinued, for want of proſecution uf 
the ſuit by him begun; but ſhall, from time to time, upon 
the riſing of the parliament, be at liberty to proceed to judg- 
ment and execution,” KY 
By ſect. 4. No action, ſuit, Cc. commenced againſt the 
king's original and immediate debtor for the recovery of any- 
debt, &c, to the crown, ſhall be ſtayed or delayed by or under 
the colour or pretence of any privilege of parliament” * ſo 
nevertheleſs, that the perſon or perſons, of any ſuch debtor” 
or accountant, or perſon anſwerable or liable to account, being 
a peer of this realm, or lord of parliament, ſhall not be liable 
to be arreſted or impriſoned, by or upon any ſuch ſuit, order, 
Sc. or being à member of the Houſe of Commons, ſhall not, 
during the continuance of the privilege of parliament, be arreſted 
or impriſoned by or upon any ſuch order, decree, judgment, - 
proceſs, or proceedings.” ' 
By the 2 & 3 of Anne, c. 18, An act for the further expla- 
vation and regulation of privilege of parliament, in relation to 
perſons in publick offices, it is enacted, That any action or 
ſuit may be commenced or proſecuted againſt any officer or 
perſon entruſted or employed in the revenue, c. for any for- 
ſeiture, miſdemeanour, or breach of truſt, &c, and ſhall not 
be ſtayed or delayed by or under colour or pretence of any pri-- 
vilege bf parliament, although ſuch officer or perſon be @ peer 
- the realm, or lord of parliament, or one of the knights, 
eo.” 10 „ W. r i \ 
Provided, That nothing therein ſhall extend to ſubject the 
perſon of ſuch officer, being a peer of the realm, or lord of 
parliament, to be arreſted or impriſoned ; but that all proceſs 
ſhall iſſue againſt ſuch officer or perſon, 1 peer of the 
realm, or lord of parliament, as ſhould have iſſued againſt him 
out of the time of privilege: nor ſhall extend to the perſon of 
ſuch officer, being a knight, citizen, or burgeſs of the Houſe 
of Commons, to be arreſted or impriſoned during the time of 
privilege of parliament z and that againſt ſuch officer or other 
perſon, being a knight, _ or burgeſs of the Houſe of | 
Commons, entitled to privilege, ſhal} be iſſued ſummons and 


diſtreſſes infinite; which the ſaid reſpective courts are bereby 
empowered to jfſue in ſuch caſe, until the party ſhall appear 
upon ſuch proceſs, according to the courſe of ſuch reſpecive 


IH 


courts.“ 
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The act of 12 & 13 V. 3. c. 3. reſtraining only the privi- 


lege of parliament, in aclions ot ſuits commenced in the couris 


therein ſpecified,, by the 11 Ge. 2. c. 24, in amendment of 
the act of king Milliam, it is enacted, That any perſon and 


perſons ſhall and may commence and proſecute, in Great Bri- 


— 


tain or Ireland, any action or ſuit in any court of Record, or 
court of Equity, or court of Admiralty; and in all cauſes matri- 


monial and teſtamentary, in any court having cognizance 
cauſes matrimonial or teſtamentary, againſt any peer or lord of pat - 


liament of Great Britain; or againſt any of the knights, citizens, 
and burgeſſes of the Houſe of Commons of Great Britain for the 
time being, or againſt them and any of their menial and other 


ſervants, or any other perſon entitled to the privilege of the 


parliament of Greg! Britain, at any time from and immedi- 
ately after the diſſolution or prorogation of any parliament, 
until a new parliament ſhall meet, or the ſame be ce-aſſembled ; 
and from and immediately after any adjournment of both houſes 
of parliament, for above the ſpace of fourteen days, until both 


houſes ſhall meet or re · aſſemble; and the ſaid reſpective gourts 


may proceed, c.“ . ; * 
Provided, That the ſaid act ſhall not extend to ſubject the 
perſon of any knight, Cc. to be atteſled during the time of 


privilege. And ſect. 2. authorizes proceeding as above in any 


of the courts of great ſeſſions in Wales, courts of ſeſſion in the 


counties palatine of Chefler, Lancafler, and Durham , the court. 


of King's Bench, Commen Plas, and Exchequer, in Ireland, 


-after any ſuch diſſolution, &c. And the court of Chancery in 


Ireland, and equity of Exchequer, are authorized to proceed in 
like manner as the court / Chancery, and equity court of Ex- 
chequer in England may, againſt any peer, Anigbt, &c, after 
ſuch diſſolution, Cc.“ 0 J e eee 
Sect. 3. ſaves the ſtatute of limitations in like manner as the 
act of king William. | 99 
And by ſect. 4. No action or ſuit commenced againſt the 
kings debtor, &c. to be ſtayed in any court in England or {re- 
land [ as by ſect. 4. in the act of king William]. 
And laſtly, by the Fat. 10 G. 3. c. 50. the preamble of 
which ſtates, that the acts already in being are inſufficient to 
obviate the inconveniencies ariſing from delay of ſuits, by rea- 
ſon of the privilege of parliament, it is enacted, That any 
perſon or perſons ſhall and may, at any time, commence an 
proſecute any. action or ſuit, in any court of Record, or court 
of Equity, or of Admiralty; and in all cauſes matrimonial and 
: I : teſtamentaryz 


( 


f 


i- 
1 


EY 


— 
ow 


2 7 58 5 EEE SS 


K . 7 8 


— 
- 


Ta 7278722 


Ot privileged Perſons. 133 


« 
* 


Of the Privileges of Peers and Members of 
Parliament. . 


teſtamentary, in any court . cognizance of cauſes matti - 
monial and teſtamentary, againſt any peer, or lord of patlia- 
ment of Great Britain; or againſt any of the knights, citizens, 
or burgeſſes, and the commiſſioners for ſhires and burghs of the 
Houſe of Commons of Great Britain for the time being; or 
againſt their or any of their -menial ot any other ſervants, or 
any other perſon entitled to the privilege of parliament of Great- 
Britain: and no ſuch. action, ſuit, ot any other proceſs qr pro- 
ceeding thereupon, ſhall, at any time, be impeached, ſtayed, 
— by or under colour or pretence of any privilege of 

arliament.“ "RY „Ae r Apt! 2:4 er 
2. Provided that ** Nothing in this act ſhall extend to ſub- 
ject the perſon of any of the knights, citizens, and burgeſſes, or 
the commiſſioners, c. for the time being, to be arreſted or im- 
priſoned upon any ſuch ſuit or proceedings. 

3. And whereas the proceſs by di/fringas is dilatory and ex- 
penſive: For remedy thereof, be it enacted, ** T hat the court 
out of which the writ proceeds, may order the iſſues levied, from 
time to time, to be fold; and the money arifing thereby to be 
applied to pay ſuch coſts to the plaintiff as the ſaid court ſhall 
think juſt, under all the circumſtances, to order; and the ſur- 
plus to be retained until the defendant ſhall have appeared, or 
other purpoſe of the writ be anſwered.” | 

4. Provided always, when the purpoſe of the writ is an- 
ſwered, that then the ſaid iſſues ſhall be returned; or if ſold, 
what ſhall remain of the money ariſing by ſuch ſale ſhall be re- 
paid to the party diftrained upon. | 

5. And it is further enacted, That obedience may be en- 
forced to any rule of his majeſty's court of King's Bench, Com- 


mon Pleas, or Excheqier, againſt any perſon. entitled to privileges 


of parliament, by diſtreſs infinite, in caſe any perſon or perſons, 
entitled to the benofit of ſuch rule, ſhall chuſe to proceed in that 
way: and the laſt clauſe extends them to Scotland. 

The only way by which courts of juſtice could anciently 
take cognizance of privilege of parliament, was by writ of pri- 
vilege, in the nature of a ſuperſedeas, to deliver the party out of 
cuſtody when arreſted in a civil ſuit, For when a letter was 
written by the ſpeaker to the judges, to ſtay proceedings againſt | 
A | gn, perfon, they rejected it as contrary to their oath of 
office, 


privileged perſon ſhall be ſubject to arreſt or impriſonment, it 
hath been held that ſuch arreſt is irregular ab initio, and _ 


K 4 


ut fince the ſtatute 12 . 3. which enacts, that no 
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the party may be diſcharged upon motion, It is to be obſerved 
too, that there is no precedent of any ſuch writ of privilege, but 
only in civil ſuits z and that the ſtatutes of 1 Fa. 1. c. 13. and 
12 W. 3. c. 3. (which remedy ſome inconveniences arif 
from privilege of parliament), ſpeak only of civil actions. And 
therefore the claim of privilege hath been uſually guarded with 
an exception as to the caſe of indifable crime; or, as it bath 
been frequently expreſſed, of reaſon, felony, and breach (or 
ſurety) of the peace. So that no privilege was or is allows 
in any crime or miſdemeanour whatſoever ; for theſe are treated 
af by the law as being contra pacem domini regis, 1 
In criminal caſes, or contempts, a peer has no privilege, 
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BY the ſtatute 11 Geo. 3. before mentioned, the p#:vilege is 
wholly taken away from-the ſervants of peers and members 
I parliament, ſo that they may be proceeded againſt ag other in- 


different perſons — and ſuits may now alſo, ſince the above ſta 
tute, be commenced at any time, whether the parliament is ſit 
ting of not fitting, againſt any peer or member 6 ronort 
Peers and members of parkament may be proceeded againſt 
two ways, viz. by original writ, and by original bill (according. 
to the 12 & 13 Will, 3. ], in either court, except that the 
cannot be proceeded againſt by original writ in B. R. in all: 
aQions ; but in thoſe actions only, ſuch as caſe, ' treſpaſs,  get?- 
nent, replevin, and debt, which the King's Bench can hold plea 
of by original writ, Yo | | I 1 | 
If the plaintiff proceeds by bill againſt a peer or member of 
parliament, he muſt file his er:ginel hill, containing the whole 
cauſe of action againſt him, with the ciert of the declurations, if 
— King's Bench ; or with the prothonetary,. if in the Common 
bs 4 er: Wenn SU; OF AT 
The original bill is to this effeA 3 | i 
Middlſex, to wit. A. B. complains of the Right Honourable 
7405 earl of —— {or if againſt a commoner, of C. D. Eſq;), 
aving privilege of parliament, for that, Cc. (reciting the 
cauſe of action as the caſe happens to be), to the damage of 
the ſaid A. B. of 1000 pounds, and therefore he brings ſuit 3 
and hereupon the ſaid A. B. prays the proceſs of the lord the. 
king, according to the form of the ſtatute in ſuch caſe 
made and provided, to him thereon to be made, and it is 
granted to him, &c, | 5 


% 


The ſummons thereon is to this effect: 3 0 
George the Third, Cc. To the ſheriff of Middleſex, greeting. 

We command you, that you cauſe to be ſummoned (naming 

the 1 having privilege of parliament, that he be be- 

fore us (ot before our juſlices if in C. B.) on next 

after to anſwer to A. B. in a plea of (as the caſe 

is), as he ſhall be able reaſonably to ſhew that he ought to 
_ anſwer therein, and have there this writ, Witneſs, C. 
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In the King's Bench, the ſummons and its ſubſequent procth, 8 
attachment and difiringas, ' when the ſuit is by bi/l, do not flate 212 
the cauſe of action at large, but only generally, as ©* 0 anſwer cape 
the ſaid A. B. in a plea of treſpaſs on tb caſe to his damage of," out 
a. or that he render to the ſaid A. B. 10001. as the caſes. forn 
Whereas if. the ſuit is by original, the ſubſequent proces of 
diſtringas thereon ſtates the cauſe at large as in the original urit. GE 
And io GC. B. whether the proceedings are by bill or originel, Wl 
ab the proceſs thereon fiates the whole as in the original bill o th 
writ file YE AY 4 * 8 f ye 

The ſummons and otheriprocefs, when by bill, need not have al 
auen days between the ici, and return, though it mult be he 
made returnable on a day certain. But when by original, they Ye 
muſt have fifteen days between the 1% and return, and mult be th 
made-returnable'on a general return. eh h 

If the plaintiff. proceeds by original, againſt'a peer or com- H 
moner, the plaintiff makes out a pr ecipe, as inſtructions for'the C 
cur ſitor to frame the original writ, This writ muſt then be de- th 
livered to the ſheriff, who will cauſe the defendant, if within Je 
his bailiwick, to be ſummoned thereupon, ' A copy of the i- Wie, 
ginal is uſually made out by plaintiff's attorney far the ſheriff, of 
and that is ſerved as the ſummoms on the defendant. 

Upon the return of the original, it is filed with the filazer if If 
in B. R. or cuftos brevium if in C. B. and if the defendant ap- s, 
pears, the proceedings ate the ſame as in other caſes ; but if be Nibe' 
does not appear, and ſhould caſt an gn, which it ſeems be Iretur 
may do any time before the return of the 9: iginal writ, but not Worm, 
afterwards, the plaintiff is delayed à whole term, as the defend- may 
ant has till the firſt return of the next term to appear; and Mor th, 
then, ſhould the defendant not enter an appearance, the «og» bie! 
muſt be adjourned to a further day by the plaintiff; upon which mou 
day, and the like default, the plaintiff may then ſue out a 4, Ty 
tringas, However, the caſting an e/ign is ſeldom done at this nor 3 
day, as the courts ſet themſelves againſt ſuch obſolere praflice, Th 
and. conſider it nothing more than a trick, calculated for the Wac,þ1 
purpoſe of delay, and a great abuſe of the law z and ſhould the fencre 
practice of e/oigns be revived, there is no doubt but that the N done 
courts would inſtantly make ſuch new rules and orders, W ui 
would effectually prevent their occaſioning that unneceſſary.de- and, 


lay of juſtice which they formerly did. Vide the caſes of Anſon 
v. Tefferſan, C. B. 2 Wilſ, 164.—And Barclay v. Earle. Stra. 


1194, 
35 Shoul 


=, 


* 
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Should no appearance be entered upon the return of the ori- 
ginal, or effuugn caſt, the plaintiff's attorney makes out, a præ- 
ape for a diſtringas, and carries it to the proper filazer, to draw 
out the fame, which muſt be ſealed ; and is in the following 
form: _. * eme 


GEORGE the Third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, c. To 
the ſheriff of Middleſex, greeting. We command you, that 
you diſtrain A. B. Eſq; having privilege of parliament, by 
all his lands and chattels in your bailiwick, - fo that neither 
he, nor any one for him, dv intermeddle therewith, until 
you ſhall have other command in that behalf from us; and 
that you anſwer us for the iſſues of the ſame, ſo that you 
have his body befire us [or if in C. B. before aur juſtices at 
Wi/imin/ier, on a general return day], to anfwer' 
C D. in a plea of, &c, [reciting the original as before}, to 
the damage of the ſaid C. of one hundred pounds; and have 
you there then this writ. r 


Witneſs, Cc. this — day of —— in the twentieth year 
of our teign. _ 5 4 


If the defendant does not appear at the return of the diffrin- 
gan, the plaintiff's attorney mult call upon the ſheriff to return 
the writ, whereupon he may ſue out an alias; ahd, upon the 
return of that, a pluries diſtringas. But inſtead of proceeding as 
formerly, by the writ of di/flringas ad. infinitum, the plaintiff 
may now move the court out of which the writ iſſues, by virtue 
of the 10 Geo, 3. c. $0. .. 3. for the ſheriff to enlarge the iſſues, 
which the court will accordingly order to be increaſed, to the. 
amount of the plaintiff's demand, | 0 

This motion is a common motion, and requires neither notice. 
nor affidavit, 

The courts uſed upon motions to encreaſe the i/ues, to order 
double the iſſues returned from time to time, and not farther to 
encreaſe the ſame. But the King's Bench and Exchequer having 
done more, the court of Common Pleas, to be in conformity 
with them, order them to be encreaſed to mort than double; 
and, on motion to encreaſe iffues on the pluries diſtringas to a 
good ſum (an affidavit being produced that the debt was 150 J.), 
they ordered iſſues to be returned on the pluries diſtringas to 201, 


And 


* 
N 


4 
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And where the debt appeared by affidavit to be 19507. and 
40 ſhillings had been returned on the firſt diftringas, the coun, 
on motion, made a rule that the ſheriff ſhould return 20/. iſſues 
on the alias. Barnes, 420. And afterwards, on motion to encreaſe 
the iſſues on the pluries to five times as much as the laſt (thy 
uſual way in C. B.) they were ordered to be encreaſed to 100ʃ 
and afterwards, on the pluries, to 500 l. | | 

On motion to encreaſe iſſues, it is diſcretionary in the court 
to order the amount; and they may order to the full amount on 
the firſt motion, if they think proper. And the courſe of the 

King's Bench is now, on motion, to order the amount of the 
whole debt to be levied on the alias. "> 2h A 

Tc plaintiff, in an action againſt a member of parliament, 
had proceeded agreeable to the act of 10 Geo. 3. c. 50. and had 
obtained rules for ſelling the iſſues levied upon a d:fringe;, 
alias, and pluries; and allo a rule for an attachment againſt the 

ſheriff: but no iſſues had been actually levied; and at * 5 
defendant appeared; whereupon it was moved, that theſe rules 

| ſhould all be diſcharged. For as no iſſues had been levied, 

they could not be fold [vide ſeR. 3. of the ſtatute 10 G. 3 
c. 50.]; and as the defendant in the action had now appeared, 
the end and purpoſe of the writs were anſwered. On the ather 
ſide, the plaintiff inſiſted on the coſts of iſſuing the writs, be- 
fore the rules ſhould be diſcharged. And the court thought 

that reaſonable ; and directed, that on payment of co/fs the rules 

ſhould be diſcharged. They were of opinion, that theſe colt 
were not to attend the event of the ſuit, but were to he paid to 
the plaintiff at all events, whether he ſhould finally ſucceed in 
his ſuit or not. Martin v. Townſend and Sawbridge. Burr. Rth, 

4 pt. 2725. | N eee 

The form of the declaration againſt a peer or commoner by or 

ginal, is thus ; . 


Middiſex. 4. B. Eſq; [or whatever his title is], having pi 
vilege of parliament, was ſummoned to anſwer C. D. in i 
plea, Cc. e 3 


And if by bill, 


Middleſex, to wit, C. D. complains againſt 4, B. Eſq; having 
_ privilege of parliament, &c.—and though the ſuit is jo the 
King's Bench by bill, the defendant muſt not be 3 

1 #5 of | : againf, 


T ES FITZ 2.5 SqTSR28258 Fiat 


2 T* 
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ainſt, * as being in — the marſbal of the Merpel- | 
hos” Sayer Rep. 63, 64. | 


If the declaration ſhould be in am act of offumpſit againſt a 
peer, the plaintiff muſt take care, in aſſigning the breach, not 
to uſe the following words, as is uſual — a common per- 
ſon; ** but contriving, and fraudulently interding, craftily and 
« ſubtily, to deceive and defraud the jaid C. D in this behalf ;” 
for the Houſe of Lords have adjudged it a very high contempt 
and miſdemeanour in any perſon, to charge their noble body 
with any ſpecies of fraud or deceit. But in ſuch caſe, againſt 
a member of the Houſe if Commons, thoſe words may be inſerted, 
as there is no ſtanding order to the contrary ; the reſentment of 
the members of thai honourable houſe having never yet been 
irritated at the charge. | 

A bill of Middleſex was iſſued out of B. R. by an attorney of 
the court, againſt the counteſs of Huntingdon, which was diſ- 
charged by ſuperſedeas, without pleading, becauſe it appeared 
by the record that ſhe was a peereſs ; and the attorney was 
committed for ſuing out the proceſs. Vent. 298. | 

in Trinity term, 18 George 3. in the King's Bench, in the caſe 
of Goſling and wife, againſt lard viſcount Weymouth, it was 
argued, whether a peer could be ſued there by bill of privilege. 
And adjudged that he might. The caſe was: 

Plaintiffs commenced an action againſt lord Weymouth, by 
bill of privilege, to which he pleaded in abatement, that he 
ought to have been ſued by original writ, and not by bill of pri- 
vilege ; and thereupon there was a demurrer and joinder. On 
the argument of which, the court relied on the caſe of Say 
22ainſt lord Byron in that court, a few years before, and 
awarded a reſpondeas ouſter, 

The caſe of Say and lord Byron came on before B. R. on 2 
motion to ſet aſide a diſtringas iſſued againſt lord Byron by bill, 
and the court having directed precedents to be ſearched, found, 
that it had been the uniform practice and uſage to proceed 
againſt peers in that court by bill of privilege, before the ſtatute 
12& 13H. 3.; and as that act made no difference in that re- 
ſpect, it was held, that the juriſdiction of the King's Bench re- 
mained as before. how 4 

It is, however, very remarkable, that when the act of king 
William went to the lords for their concurrence to the proceed- 


ings therein, againſt the members of both houſes, 5 5 
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fummons therzon, the lords expunged that part of the clauſe 
relating to themſelves being ſued by original bill and ſummon, 
and ſent back the amended bill to the commons; which after-; 
wards paſſed accordingly. Which clearly proves, that the fer; 
at that time, did not think themſelves included therein. 

The court therefore, relying on their juriſdiction before the 
ſtatute of king William, determined that a peer may be ſued h 
bill in B. R. but as this determination is founded ſolely on the WI /+4 
juriſdiction of the court, and the uniform practice thereof before it 
the ſtatute, it may be till a queſtion in the court of Comma 12 
Pleas, whether a peer can be ſued there by original bill and ſun 
mons thereon . | | 
All the ſubſequent proceedings to the declaration againſt x 
peer or privileged perſon are the ſame as in other caſes, except 
that their bodies cannot be taken in execution, unleſs the judgment 
is obtained upon a fatute flaple, or flatute merchant, or upon th 
flatute of Acton Burnell, 11 Edw. 1. and then a capias ad ati 
Faciendum lies even againſt peers of the realm, % 

A motion was made by Lord Bantury for a ſuperſedeas to 
latitat, which had iſſued againſt him by the name of Chorin 
Kmllys. But the court denied the motion, and the chief juſtice 
ſaid, they could not take notice that this Charles Knollys is earl 
of Banbury : and that there was a difference between this cal 


R * 


But in C Z. a member of parliament was ſued by original bil 
and ſummons thereon, and after judgment for plaintiff,” error un 
brought thereon into B. R. general errors aſſigned, Objected, that 
the Cemmen Pleas could not hold plea againſt a member of parliament 
by Sill, which depends on ſtatute 12 C 13 V. 3. Sed per Car. On 
looking into the ſtatute, the intent of the parliament muſt be colledled 
from the words, and they are expreſs, that a member of parliament 
may be ſued in either of the courts, by ſummons and diſtreſs infinite 

which refers to proceedings by original writ), or by original bill and 
ummons, attachment and diſtreſs, thereupon to be iſſued out of any 
of the ſaid courts, which they are empowered to iſſue. Then he 
words, according to the courſe of each reſpective court, refer only i 


entering the common appearance or filing common bail. Then'by the 
provi/o, that nothing in that act ſhould give any juriſdidtion or power 
to any court to hold plea in any real or mixt action, in any other mat- 
ner than ſuch court might have done before the making that act, the) 
deſigned to give a juriſdiction to hold plea in fact actions, in a 
other manner than they could have done before. Judgment affirmed. 
Dawſon v. Burridge, Ld. Raym, 1442. S. C. Stra. 734. 


and 
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and the caſe of a peer that had fat in the houſe. For if his 
lordſhip had ever been ſummoned. to parliament, and had a 
writ to ſhew, and there was no diſpute about the identity 
of the perſon, it would have been reaſonable to have granted a 
ſuperſedeas. But in this caſe, of a lord that has never, ſat 
there, they could not do it, for they could not try peerage on 
2 motion; but his lordſhip might plead it, and pray a ſuper- 
ſedeas, And per Powel, if in the writ he had been named per, 
it would have been ſuperſeded, Vide l Veni. 298. 4 _ 
1247. Salk, 512. ; | ; 
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(CORPORATIONS aggregate muſt ſue and be. ſued þy 
attorney, and therefore the proper proceſs againſt them is a 
diflringas. Co. Lit. _ 1 3 ; WT 

A corporation cannot be eſſoigned, . 121, pl. 154. 

Nor — 10 Co. ſe b. | * 1 | 

No attachment lies againſt a corporation, : "4 E844 

A corporation cannot be declared ↄgainſt as in the cuſtody of 
the marſhal. 6 Mod. 183. | it 

A corporation cannot ſue as a common informer. 2 Sirg, 
1241. 8 ; | | 
As outlawry does not lie againſt an aggregate corporation, 
therefore treſpaſs does not lie againſt them; for a capias and eri 
gent do not go. Bro. Corp. 43. | | 
' Corporations aggregate cannot diſtrain in their own perſons, 
but by their bailiff, therefore replevin does not lie againſt them 
by the name of their corporation. Brownl. 175. | 

Corporations cannot ſue without their head, or in time of ya- 
cation of their headſhip. Mod's Inſtit. 110. 

And if mayor and communalty bring an action, and the mayer 
dies, the writ abates. Salk. 398. 

Corporations aggregate cannot commit treaſon, or be out- 
lawed or excommunicated. 10 Rep. 32. 1 Rep. 127. 1 Inf. 
134. 4. or be executors or adminiſtrators. - 7bid. /, Though 
1 Rell. Abr. 915. contra, but quere? for they cannot take an 
oath. 2 

They cannot be joint tenants to take by ſurvivorſhips, but 
they may be tenants in common. Mod's Inſtit. 110. 

They cannot be ſeiſed to the uſe of another. Jid. 

The members cannot regularly be witneſſes for the cor- 
poration, eſpecially if they teſtify for any conſiderable ad- 
vantage or profit of the body. 2 Lev. 232. 236. 2 Str. 
1069. For every member hath a right and freehold for 
his life as to his freedom, and all the members together 
— an inheritance in the lands, and an intereſt in the 

8. 
1 If a corporation ſue, they muſt ſue in the name of the cor- 
poration, by an attorney appointed under the ſeal of the cor- 
poration. 8 | 

' Corporations aggregate cannot be bound without deed, 
therefore no action lies againſt them, unleſs founded on 3 
deed, But an action will lie againſt a corporation ſole upon 
a promiſe; and if corporations aggregate have made a pro- 
miſe, the party's remedy for non-performance, is by bill in 


| 


of Proceeding by and ag, Coprorattons, 
equity, to Copel a ſpecifick' performance, as to. make A new 


leaſe, &c. we” tens * ** 15 4d ieee N 9 0 
And if 4 corporation is ſund it muſt be ſurd dy its name of 
acer poration by original uri. and in order do. ſus un corpora- 
tion, the plalmtiff s muſt mvke out A 'prictipe for an 
riginal ri, which original whit-maſt be made out by the cur- 
le of the proper county, and duly filed "with the glaser in 
J. R. or ce brevium in C. BY on which #\funmn muſt'be! 
made out, containing the whole endſe of scon, for the ſheriff 
to ſummon them ; upon which, if they appear, == 
be by 

\ 


are the ſame is in other caſesz but their appearance muſt 

an attorney appointed under the common ſea and not in 

wn perſons, Bro. Corp. 28, >.> © 
If they do not appear upon the ſummons at the return of 


proceed againſt them by - + tr qua and it is not ſufficiene 


the proceſs, Bro, Corp. 28. or if all the members of the corpo- 


ion appear in perſon ; but they muſt appear by an attorney 
ppointed under ſeal. | | 


. Should the ſheriff return but ſmall ices on the difringar, the 
N. Coon, on motion, will order him tö return greater. 
gh In an action agaioft the Zqgff-India Company for 5000 l. it 


n moved, that the ſheriff might return exemplary iſſues, 
cauſe ſeveral writs of di/iringas had been already ſerved to 
o purpoſe; and the court ſaid, he ſhould return 
ſues; and if he did not, the plaintiff might bring an action 


191. ph, 2. | | 
Defendants (the bailiffs and burgeſſes of E/ Retford) 
ere ſued in their corporate capacity, by common capras ad 
+/pendendum ; and upon affidavit of ſervice, an appearance 
22 entered by plaintiff, according to the flatute 3 and plaintiff 


he court were of opinion, that as defendants are ſued in a cor- 
porate capacity, the copias ad reſp. is null and void: and the 
ue to ſhew cauſe was made abſolute. ' It was agreed, that 
ad the defendants themſelves ed, the objection had been 
aved, Langley v. the bailiffs and burgeſſes of EA Reiford. 
Barner, 415, 


Vor. IL, L Special 


the original writ, the plaintiff muſt take out a difringes, and 
ji the particular perſons diſtrained upon appear at the return of 


zainſt him; but at laſt he was ordered to attend. Sal. 


ntered a d ion in the office, reciting, that defendants 
vere attached to anſwer (which cannot be). Defendants 
moved to ſet aſide the capias and proceedings thereon ; object- 
ng, they ought to be ſued by pone and diffringas, And 
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Spec iab original, ſued out in Zincalafbire,, and defendant ap. 
peared. Plaintiff declared in Middlęſar, defendants appeared; 
refuſing. to gecent the declaratigns. it we. Jef in ie ye 
thenotgry's oſſice, and taken out- and paid for by enlendany 
agent. Plainuff, ſyed. out a new qHiginal.in Middle The 

court held, the taking the declaration out of the ofice hen 

waives of the farmer 1 and , Tdi an op 

to! ſhem cauſe. why A q ng u 

ſtayed . Wet⸗ An/eflaign bad caſt, and d 9 

defendants:gpprarepce z but. the, cours, did not hold thas mate 

rial. Magus. the moyar and burgeſſss of By/ien im Lu- 
Ara Hannes 41 . ny ee een enge ene 
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F an action be commanetd againſt Jundrederry the ſuit: ia 
g. R. as. well as in C, must be by original f that ig, if the 
bunired generally are to bei ſued ; but if the ſuis bo againſt u 
of the 1 — of tho hundred in the name of reſt the 
ſuit may be by bill in B. N. J, for the inhabitants 
cannvt beria the euſtady-dfthe m1. '$Kobu11 266 2 
7s A. Hod. 29. ada 2 * Mer 
To proceed againſt an hundred on the fatute af bor and! — 
13 £4 tc the plaintiff: muſt take out bis original kpr3t, which 
muſt be teſted farry days affen the robbery- {whith farty days are 
allowed for the hundred to take the thieves! by tho ſtatute of 
IWirten, R. 3 Lev. 320. J 2 N A 
A. 1 Brend. 1561 11175) + 
N The original turit ndl retites the 1 Sb, By. [4s 
2 Sund. 376. 4 Med 296. 1 Bro. Eu. 9g. But the recital 
* of the ſtatute is not neceſſary; though it muſt ſtate the cucum- 
05 lances of the robbety, and the plaintiff's! campliavce with the 
eee , uix. thus he mad hug and cry, gave natice of the robberyy 
½%ibed the felons. the time and —— of the. gabbery i that within 
h twenty. days| he e notias thereef to be giuen in the London 
Gazette, deſcribed the robbers and robhery therding that he entered 
no bond before the Serif uo the high-canfiable of ther hundred, with 
condulions; for the ſecurity of abu cms in caſe of: ban — 5 
continuing, &. that twenty dayt hifore the iin if 1 
nads eath befare a jufticay that: tbe. did not iu "the — 
rabed him, rn 1 
the robberg,j &. „eil of dem d ©! 

The edi a bn Abe n "which 
proceſo formetly uſed to be faived on ſome iohabitant of the 
hundred. Bat by tbe-B Gans , 16. in ia ended, That ne 

| proces for appearance itt any action tor: bed; brought upon the 
' #atures/of, hue and eri: on eithes of wem, agaiaft any hundred: 

ben be tv d on any inbstötant thereafs ſewe only upon able 
— . ——— 

ey happen aq whit! ů i to pu 

dotice 'thateob tir be hives bo, one of the principal market - 
owns withig: ſuch hynteedh, on the peas market - day aſter he 
or . — fuck ene if 3 


Q? NS „ion MUD 5» 52 BY ” 
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forced by ſeveral — ban win,” _ enen 
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L. 2 Happen 
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happen to be no market-town within the hundred, then is 
ſome pariſh- church within the fame hundred, immediately after 
divine ſervice, on the Sanday next after his or their being ſerved 
with ſuch proceſs; and he or they is and are hereby ſa- 
powered and required to enter, or cauſe to be entered, an 
pearznce in the faid action, and alſo deſend the ſame for und 
on behalf of the inhabitants of the ſaid hundred, 2 be or they 
dull be adviſed --- 
The declaration muſt be - againſt” the inhabitants of: the 
hundred generally; for if it is againſt any by name, und All u 
not named, it will be bad. R. 2 Keb. 126. 
The declaration need not recite the original at large Rg. 
1654. Mills, 26. nor more of the ſtatute than is pertinent © 
the action, 2 Vm. 215. and muſt conclude contrs foro 
Ratuti, i. e. the ſtatute of M inion, for contra formam flatutorun 
is bad. Yelv. 116. Gi villa or oi 219787 v1 1 
lf the defendants plead, and thete is an iſſue, the venir? fun 
ſhall” be awarded to the next hundred. The. Breu. 144, 7 
tor ſince the 24 Gro. 2. c. 18. % 3. it ſeems the ven 
be awarded de cor pure comitatus, except the hundred agaiaſt 
which the action is brought, © Hoſe e’ BL 


of judgment be given _ the hundred, the ſheriff, Ee, 


upon receipt of any writ of execution againſt any inhabitant; 
inſtead of ſerving the ſame, ſhall cauſe the ſamt to .beiſhewn 
gratis to two juſtices of the county, riding, or diviſion f whereo! 
one to be of the quorum],. who are to cauſe ſuch taxstioꝶ d 
aſſeſſment to be made, and to be levied, according to the 
27 Eliz. viz. by the conſtables, e. rateably and proportionably, 
Sc. in which taxation and aſſeſſment there ſhall be provided 
and included, over and above what the coſts and damage 
recovered by the plaintiff in ſuch action ſhall amount 80, 
ſuch juſt and neceſſary expences, which the high oohſtabie f 
the hundred hath been at in defending ſuch action, cla 

deing made thereto by ſuch high conſtable; before the (aid 
juſtices, upon due notice for that purpoſe given him z nd dhe 
money, ſo to be levied, to be paid over by ſuch oonſtable &. 
within ten days after collection, to the ſheriffof the county 10 
the uſe of the plaintiff in ſuch action, for ſo much 28 hl colt 
and damages recovered ſhall amount unto, and to the uſe al 
the ſaid high conſtable, for ſo much as his expences in defend- 
ing the ſaid action ſhall amount to; of which he ſhall- given 
account, and make proof thereof upon oath, to the ſatisſaction 
of the ſaid juſtices, before any taxation ſhall! be mage for hs 
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Of Proceeding againſt HunDREDORs, 


burſing ſuch high conſtable; and ſhall, in ſuch expences, have 
no further allowance, toward paying en attorney to defend the 
aid action, than what ſuch attorney's bill ſhall be taxed ar by 
the proper officer of that 'court where the action ſhall be 
brought, which the ſaid high AIDES 2 cauſe to ode et 
for that purpoſe, Stat. 8 Ges. 2. c. 1 

The 7th ſet. of the above act —— in 7 manner the 
conſtable ſhall be reimburſed his expences in cafe the plaintiff 
is nonſuited, &c. and Ns or his mr in the bond 
decome, infilvax. 


ww Ot Ejetime ent. | 
5 Oft the Action of EJECTMENT. 10 


TH E action of 4j:ment is a mixed action, in which's |; 
10 for years ſhall recover his term, and alſo his dameges 
5 Co. 105. 9 Co. 99. and is almoſt the n in — 5 
for recovering land wrongfully withheld. Burr. 4 br. 667. Foy 
it is real in reſpect of the lands, and perſonal in reſpect of the 
damages and cofts. Per Holt, ch. j. Comb. 250. 

Real aftiens required ſo much nicety, and were attended, in 
old times, with ſo much trouble and expence, that the 
by gjefiment was contrived to ſupply ſeveral defects "which 
attended the bringing them; for in real aims .the denvandunt 
could not recover any damages, only his poſſeſſion ; and if he 
was barred in one action, he could not regularly bring another, 

6 Co, 7. Ferrar's caſe, | | 

The concluding a man by one action being often found f 
prejudicial to his right, that the manner of forming a term fu 
years, and the leſſee's bringing an ejectment to recover his tern, 
and thereby to aſſert the title of his leſſor, was found out, and 
was firſt introduced in the 14 Hen. 7. [before which time the 
plaintiff in eje&ment only recovered damages for the turning bia 
out of poſſeſſion, and did not recover his term in the premilſes]; 
for, till about that time, leaſes for years were but of a 
ſhort duration, and were generally defeated or determined be 
fore any intricate title could be decided; and were ſuch prees- 
rious poſſeſſions, with reſpect to the power that the owner d 
the freehold or inheritance had over them, that every ſuch 
leſſee was looked upon only as his bailiff or ſteward ; and 
| therefore, if ouſted by a firanger, could only have recovered 

damages for the loſs of his poſſeſſion ; or if turned out by hy 
leſſor, could only ſeek remedy from his covenants. 

But as, about this time of Henry 7. leaſes for long terms 
began to creep into uſe, the leſſees whereof, when moleſted, 
uſed to go, in order to ſecure themſelves, into equity, again 
their leflors, for a ſpecifick performance; and againſt ſtrangen, 
to have perpetual injunctions to quiet their poſſeſſions, which, 
as it drew conſiderable buſineſs into the courts of equity, vn 
probably one reaſon which induced the courts of law to come 
to a reſojution to give judgment, that the /eſſee in gien 
' Fould recover poſſeſſion of the land itſelf, by the proceſt of u 
babere facias poſſeſſronem ; ſo that the object of the action became 
entirely changed; for, as the plaintiff recovered the term itlell 
be had nominal damages only for-the offer, but not the nn 
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Of the Aion of Enzorment, 


5; whereas, by the old "writ of <jeQtment, he recovered 
al] bot damages for the ouſter, the meaſere whereof were 
the meſne profits of the eſtate "aceruing to the tjeftbr ſiner the = 
time of the ouſter, l. Me 

The above reſolution of the courts brought on n new me · 
thod of trial; ' unknown to the common leo. Fot how. it be. 
came uſual Tor à man that had a right of entry into any lands 
to enter theteon and ſeal Teafes j and then the perſon that next 
came on the freehold, anime poſſidendi, 7] ö "accounted an 
ejector of the leſſee; by which means any man might be 
turned out of poſſeſton ; becauſe the leſſee in ejeAment would 
recover his term without any notice to the tenant in poſſeſſion z 
ſo that the courts of lay, to remedy this inconvenience and in · 
juſtice, made it a ſtanding tule, that no plaintiff ſhould pro- 
ceed in ejectment to recover dis lande againſt ſuch a rn 
tjector, without delivering the tenant in It 8 ra- 
_ and making bim an cqector aud proper deſendant if he 
pleaſed. 2995 8 2 n W tz a. 

This rule of court became übſolutely neceſſiry upon the 
alteration of the object of the action of ejecment, which was 
now in rem; for otherwiſe; me court would hate been inſtru · 
mental in doing an injury to & third perfor; becuuſe'a derlara - 
tion might otherwiſe be delivered to a ſtranget, 2 ſeigned de- 
fence be made, and verdict, judgment, and execution thereon 
obtained} Whitreby the tenant would have been ouſted, without 
notice of ny ptoceruin againſt him. LI #0617028 f 

Upon 9 the tenant in poſſeſion; and afFdavit 
thereof made, it was uſual for the tenant in poſſeſſion to move 
the court," that,” 28 the title of - the land belonged to him, he 
might defend the ſoit in the esſual ejector's name z Which the 
court, upon tr effidevit of thut matter, uſed to grant; and 
that the ſült ſhould be carried on in the caſual 's name, 
the tenant in poſſeſſion ſaving him harmleſs; and then the cn · 
ſual ejector was not permitted to releaſe erroty in prejudice of 
the tenkat in „ fince the ſuit was carried on in his 
name by rule of court ; and theproceſs for cofts was taken out 
againſt the caſual ejector, who was -obliged to reſort to the 
tenant in poſſeſſion to recover back the ſame, and put his bond 
of indemnification in fait upon | his N them. Styl. 
468. I Kt. 70 740. & þ * 24400 . 4 a | 7 
Alſo ſuch leaſes were aQtually to be ſealed" and delivered, 
otherwiſe the plainfiff could miintain no title to the term, and 
were alſo obliged ta de ſealed om the land ieſelf;- otherwiſe it 

- L4 amounted 
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8 Ol the Action of EJECTMENT. 


amounted to maintenance by the old law, to convey. a tithe to 
any one, when the grantor himſelf was not in poſſeſſion, 
But at this day there is regularly no neceſſity of ſealing and 
delivering leaſes on the lands, where there is an aQual tenant | 
or occupier of the lands, a much more expeditious. and aß 
method of proceeding in ejectment having been inventel by 
jord chief juſtice Rall [who ſat in the upper bench, ſo called, 
during the exile of king Charles the Second], and followed ever 
ſince by the courts. en altos 
I have ſgid-thus much of the action of galment, and the old 
method of proceeding therein, that the praQtiſer and Rludent 
may the better underſtand the modern praftice relating theteto, 
_ the reaſons on which it is founded. +43 32% 
The new method of proceeding in eje2ment entirely depend: 
on a ſtring; of legal fictions ; no actual {aſe is made, po aQuai 
entry by the. plaintiff, no actual aer by the defendant, but all 
are merely ideal, for the ſole purpoſe. of trying the tit, To 
this end, in the proceedings, a leaſe for a term of years is, ſlated 
to have been made by him wha claims title, to the plaintiff, 
who is generally an ideal fititious perſon who has no exiltence, 
though it pught to be a real perſon, In this proceeding, 
which is the declaration, for. there is no other proceſs in thi 
action, it is alſo. ſtated, that the leſſee, in;conſequence, of the 
demiſe to him made, entered into the premiſſes ; and that the 
defendant,, who is, alſo now angiber ideal fictitious perſog, and 
who is called the coſual eje&ory afterwards entered therevn, and 
ouſted the p/aintiff; ſor which ouſter. the. plain7i brings this 
action. Under this declaration, is written a. notice, \ſuppoſed ta 
be written by this caſuol gets, directed. to the fenont. in g 
fron of the premiſes; in which notice the caſual gje/tor. informs 
the tenant. of the action brought by the ate, and aſſures him, 
that as he, the caſual ej ecfor, has no title at all to the; premilles, 
he ſhall make no defence ; and therefore he adviſes the. tent 
to appear in court at a certain time, and defend his al title, 
otherwiſe he, the cſual gjecter, will ſuffer judgment to be had 
againſt him, by which the adtual tenant will inevitably be turn» 


- 
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The declaration. is then ſerved. on dhe tenont-in. paſſeſton. 
with this friendly caution anpexed to it, who. has then an o- 
portunity of defending his; title; which if he omits to do in-4 
limited time, he is ſuppoſec to have no right t all.;, nd, upon 
judgment being had: agaioſt, the caſual cjegtor, the real, inan 
will be turned gut of pulleſion, by. the herif. ** 
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Of the Action of EJECTMENT, 


But if the tænant applies to be made a defendant, it js allowed 
him upon this condition, that he enter into a rule of court to 
confels at the trial of the cauſe three of the four requiſites for 
the maintenance of the plaintiff's action, viz. the leaſe of the 
leſſor, the entry of the plaintiff, and the fer by the. tenant 
himſelf, who is now 9 defendant inſtead of the caſual gecler; 
which requiſites, .as they ue wholly fictitious, ſhould the de- 
ſendant put the plaintiff to prove, he mult of courſe be nen- 
ſuited at the trial for want of evidence ; but by ſuch ſtipulated 
confeſſion of leaſe, entry and offer, the trial will Rand upon the 
merits of the title ou x. CR Es 

Upon this rule being enteted into, the declaration is now 
altered by inſerting the name of the tenant inſtead of the ficti- 
tious name of the caſual ejefor z and the cauſe goes to trial un- 
der the name of the fi#ittous leſſee on the demiſe of A. B. (the 
lefſor or perſon claiming title) againſt C. D. (the now defend- 
ant), and thereia the leſſor is bound to make out big title to the 
premiſſes, otherwiſe his nominal leſſee cannot obtain judgment 
to have poſſeſſion of the land for the term ſuppoſed to be 
granted. But if be makes out his #it{ in a ſatiaf manner, 
the judgment is given for the nominal plaintiff, and a writ of 
polſeſhon- goes in his name to the ſheriff to deliver poſſeſſion. 
But if the n2w defendant fails to appear at the trial, and to con- 
ſeſs leaſe, entry and oufter, the nominal plaintiff muſt indeed be there 
nonſuited for want of proving theſe requiſites z but judgment 
will nevertheleſs, in the end, be entered for him againſt the 
2 ejectlar; 2 condition on hay the 4 was admit- 
ted defendant is broken, and t the plaintiff. is ain 
in the ſame ſituation as 14 22 had ! es I” . 
conſequence of which we have ſeen would have 'been, t 
Judgment muſt paſs for the paint and the tenant would have 
been turned out of poſſeſſion. The ſame proceſs, therefore, as 
would have been had, provided no conditional rule had been 
made, muſt now be purſued as ſoon as the condition is broken ; 
but execution will be ſtayed, if any landlord, after the default 
of his tenant, applies to be made a defendant, and enters into 
the uſual rule to confeſs leaſe, entry and oufter, a4 

Of recovering the me/ne profits of the tenant, after the plaintiff 
has recovered poſſeſſion by the aQion of gjement, vide pff. 

The confeffion of togfey and oufter, is ſufficient in all 
caſes, except in caſe of a fine with proclamations, in which 
caſe it is neceſſary to prove an actual ty; and the leſſor of 
plaintiff directiog one to deliver a.declaration in ejectment to 
the tenant in poſſeſſion, will not amount to ſuch ne 
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And by 48 5 Anne, cap. 16. 716. no claim or entry ſhall be | 


of fotce to avoid a fine /rvied with proclamations, of ſhall be fof. 
ficient withio the ftat,' 21 Ja. 1. of limitations, unleſs the 
action be commenced” within one year after making ſuch entry 
or claim. —And the plaintiff muſt not lay his d demife antecedent 
to his eotry. * ir He 2086, 

By the 4 of Hen. {: c. 24. Not only all pas and p 
to a 9 % 5 their heirs ; but all flrangers whatſoever, ate 
bound by a fine duly levied and paſſed, after fue years after pro- 
clamations made are paſſed, except fems coverts, infants, prijer- 
2 perſons beyond ſea, and ſuch as are nat of mind, ' who 
| have five years allowed to they, after the death of their buſ- 
bands their attaining full age, recovering their liberty, return- 
he. to England, or being re ored to their r ight mind. 

f A. enter an the ptemiſſes in B.'s io. but without any 
authority ot command from B. yet if B. afterwards, and before 
the time when the demiſe is Jajd to be made, conſents to A. “s en- 
try, ſuch ſubſequent conſent is ſufficient. Strd. 1128. 

By the 21 Ja. 1. b. 16. Ejectment muſt be brought within 
twenty years after the title or right of entry accrued.” , Therefore 
if the leflor of plaintiff be not able to prove himſelf or __ an- 
ceſtors to have been in poſſeſſion within twent 
action bedugbt, he ſhall be nonſuited. And if a pickers in 
cjeAment be delivered within twenty yeart, and à trial bad, 
whereb 5 is leaſe, entry and oufter confeſſed, yet if the 
plaintiff, Are in that action, bring” another after 
twenty years, that will not be proof of an entry to bring it out 
of the Fate; for it r be an actual entry. are X. * 
Burr. 2604. 
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Of Ejettment. 
For what an EjecrmentT lies, 
THE aQion of ejetment lies in B. R. by lil, uid by origi- 
nel; but in C. B. by original only. 

As deelatations in cjerĩment are genetally made out by the at- 
tornies themſelves, WO may buy common forms of declara- 
tions in ejeclenent, with blanks, of the law ſtationers: it will de 
neceſſary to ſhew fot what an ejeffment" may be maintained. 

le lies of a manor, meſſuage, ſo many acres, of land, of 
meadow, of paſture, of wood, Cr. 11 Co. 55. 

Of- 1 2 oo Jar. 654. Ny, 37. 3 Leu. 9 97. Fu 

ar . | 
365 A won te in the ſecond flory of fach a hoe. 3 Lion, 
210. Ney, 109. Hard. 51. Of wA of a houſe, Std. boy, 

Of a certain place called the veſtty in D. 3 Lev. 

Of a rectory; of a chapel. Latch. 62. and may be demanded 
by the name of meſſusge. Salt. 256. yl. 1. 

Of — 1 Lev. 58. Cre. El. 818. of a able. 
1 Lev. 

Of a — * and of an orchard. Ny, 37. Cre. EL 118. 
854. Ke Rip. 35. Orv. Fac. 655. 2 337+ ; Hard. 
55. 57. C. Car. 555. 

Of a garden. 1 Lev. 58. Godb, 6. Wong 

Of a boilery of ſalt, 1 Lev. 14. 

Of a coal-mine; Cs. Fat. 150 1 121. and th Dar: 
ham, of mines of coals, though 5 [aid how many. Affirmed 
in error; the precedents ſor coal minet being ſo in that 


county. Carib. 227. 4 Mod. 145. Comb. 207. 7 Show. + 


Salk, 255. 
Of land, and u coal. wite ; in the Fan land, O 
Mere #- pool or ſtanding water. 7. 143. 1 


L 


. And for a ſtreem, or running” water, 1 Injt. GO cone, 
{ten 


143. for ca to'b of 19 many actes of 
abt „ Gru: 10086 . 8 224612219 n A. 
or ſo many acres of e. Har 07. 401. an ALLE 
For xt ming, O4-Go. ou. 1 IA CW | _ 


105 ewe 5 
y hve nres of let G. 


ae water. 


For a'hop?Yatd! 
Of a «loſe, called. D. — 
Joe. 433. Preis: 6%.” 1 Md. 


80 fr x parel bf » bg. am though it be bult opon; it 
ſhall be demanded as. N. Fri. 9. re 

For _ acres furze and urn Cre. Ter, 29. 
1 Mad. IC ; 25 74 


Fot f henh/ en tere of and 
1 "Foo . * 
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For what an EJEcTMENT: lies, 


And faid per Ld. Mansfield in this cafe, that it has been de. 10! 
termined, over and ovet, that ſuch exact and preciſe certainty g14 
is not requiſce i in ejectment, as in præcipe 41. A prætibe in a ] 
real action requires exactneſs and preciſion : hut an ejectment 1/ 
is a fictitious action, contrived for eaſe, diſpatch, and ſaving 4 


expence; and has of late times been taken with more latitude 
than formerly. 5 

For an alder car in Norfolk. Str, 1069. 

For ten acres. of wood, and ten acres of underwood. | a Bol, 
Rep. 482, | : 

or common of raſturs, Stra. 71. 

For the paſture of one hundred ſheep. Hard. 52, „ Dali, 

For four mills, without * wood or water mills, 


* 
4 


2 


ten acres of Cr. E 140 
For a ces of land called Z: or » clſe ef lad ce 
Co. Fac. 435. 3 Lev. 97. 4 
For a meſſuage or burgage, for they are ſynonymous in wg 
borough. R. Hard. 173. 
For a meſſuage or tenement called the Black Sivan, Mod. of 
238. 1 Sid. 295. becauſe certain enough for the. or! G . Fa 
liver poſſeſſion. l 
$0 an cjefiment lies far, epebeei for although tythes/ are 
eſteemed part of the incorporeal inheritance, and by the com- ys 
mon law were only of eccleſiaſtical conuſance, yet, being iu 
the hands of lay proprietors, are now, conſidered as a tem- deſc 
al eſtate ; for, by 32 H. 8. c. 7. it is provided, that every Peg 
y perſon ® having any eſtate of inheritance, freehold, right, ** 
term, or intereſt, in tythes 3 and being thereof deſſeiſed, ouſt- 
ed, 'wronged, or otherwiſe kept — the ſame, ſhall hays his 1 
remedy in the courts of law, for them, in like manner as for 57. 
n ejectment lies for tythes, Vide [ 
Cre, Car. 301. Jones, 321. Ld. Raym. 789. | , 
An ejectment lies for a:redory, 23 4 rectory conſiſts of 4 long 
church, glebe lands and tythes. Letch.'63. oug 
It was formerly held, that cjeftment did not lie for a chape, 1 
becauſe it was res ſacra, which was not demiſeable; but now, tain 
ſince they are become Jay-inheritances, they are recovetable in Car 
ejectment, as other lay eſtates z- but it muſt þ be demanded boy X ; 
| e of ae e or it is not formal. re 5 
— — 3 —n — Dk Ver 
Thi, 8 dy — Þ n, 2 2225 2 
tdereſore the act of parliament leaves 7 
old remedy in the ſpititual court. Co. ie 159. * "ESE * 1 A 
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For what an EJ£CTMENT lies. 


101, Dot. Plac. 191. Salk. 256. pl. 7. But fee 1 Ke. 
* 2 Barnard, X. B. 27. which ſeems contra. 


2 lies er « prebendal fall after collation. to it, 


14. 
But an ere bo ey ns '2 firs, 834. 
Barnard, being too itdefinite'a term. 
Nor for pannag uſe this is no mote than the fruit which 


falls from trees, — — the ſwine have g right to feed on, and is 
not a part of the foil, as ihe herbage u. Lev. 212. Sid. 4i6. 


§. C. adjudged. 
eee o. cn. 252. .. 


. 146. 1 If. 9.5. fed vide Stra, 71. 


Nor of a N in loch a river.” Cre. Car. g Je. 

146, ©1499 — A Lyne 4 5 

Nor of a croft, Styls, 30. But lee 58. 

Nor of a litrben. Ney, 23 Nor of 4 ale e e- 
ing it. Cedb. 53. 11 R. 55. Brick. $6. 1 Roll. Rep, 55. 

Nor of arable or paſture land, Wit dot ſhewing how much 
of one; or ho much of the other, Brig. 10 , 133: 
Palm.” 102. 3 Lev. y. Soll. 2 4.535 

Not for a rod of land; "Cre. EI. 3390. 

Not of the fourth part of 2 *. ads. Beth bos 
many acres the meadom contains, 1 Led. 213. 

An ejectment for a meſſuage vr tenrment, without other 
deſcription, bad for rhe roger 8-4 Cro,-E1."186,” 3 Leon. 228. 
Pop. 197. 203. Fac. wt x Style, 364. 1 bid. 
5. 9. El. MY TI; 96. Abe. 80. 

an 7 for - +100 acres of 2 or for an hu dred 
acres of mountain, is bad fot n "Palm. 0 
57, Salk, 255. 1 Sbero. 338. Ir 

In ejed ment for an rtr, a moi y may be recovered, 

Ejectment for five cloſes of land, arable and paares called 
lng furlmgi, containing ten acres,” held if; for the plaintiff 
ought to have ſhewn how many 'acres of arable-land, and How 
many acres of paſture; diſtinctiy, ſo as the ſheriff might cer- 
tainly know what to deliver upon the habers facial 25 | 
Carth, 204. Cro. Car, $93. 471. * 39. 254» 
1 Show, 338. 4 Mid! 42. 97. 

Leeden for a houſe, teh actes of nöd, and twenty acres 
of meadow by the name of a houſe, and ten acres of meadow. 
Verdict for plaintiff, but judgment arreſted for repugnaticy and 
incertaimy. Yelw, 166: 4 Ne, 143. 

Ejectment ſor à manor ſhould deſcribe the quantity and ſpecies 
of land contained therein. Heri. _ Latch. bx. Lit. Rep. 3% 
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— Por what an ExecTmanr life | 
So 2 an ejeQment for all and all manner of tythes m-D. with» 
out ſaying or giving bath other n nature and 
quality « ing the t 775 bel 5) Au 887. 
pl. 11 15 I g ol 2 
ng does got. lie, 
ee 0 ere 


e n0 Ve wo 6 i . whentof 

* | NK. 
it {cems ſuthiciet Me BE much ee ,4gon 
15 oh" ay can hs Re as sject ment far * 


of Land, Cal 60 5. or a cloſe. called B. nnn 


97. or à tentment called the Black Swan, G. 

As cjeg ment dogs not Jie for, a tent, — r 
| 0 it 1 becauſe theſe, being igcarporta} things, a 
in their gature inviſthle, uc neque tai ng wdars prffrents And 
therefore not in their nature capable of being delivered in tur: 


cution. C0. Lit. 9. 22. * 168 3 l Non 1,3 16 
But Nu: N 5 of, 805 charge; with / power to enter 400 
detain, quay/que he, ITY has, ſuch, an eſtaze en bios 


eeniR it 10.3 plai \cjeftment. 1 Sauye. Ha. 

p BUY, eue 0 405 but he moſt provg be qud 
97 2 en out upon it, an d the-inquiſition,and teturn therenpon, 
by ph tne land in queſtion is aſſigned to him ; gd if by chat 
it | ppeatgz! that more. 77 a 20/4) was exjenged, ho canmot.retc- 
ver; for it woul be 1 15 Mate a 4 and not need a judgment, t 
g uere(0s, 10 8 bs It. Sell. 500. LA Rm. 78. 

o the conuſce flatute merchang may bring | 
but then | be muſt 5 copy of be bee and of the coin 
A lid us returned, 10 5 he extent lay ofthe „ ang, the /i4 chat der 
bar wid, 4X though. þ y de e nh 8 inte rel is 

the, co 721 ¹ ay 4 ual poſſeſinn of the intereſi is by 

wel 1 alk. 563. Carib. 1245+: RN 
Thou ugh the method, of.. cje/?ment is. pow. univerſally adopted 
in 2 every caſe, ; 49, fry the title ta lende and-4cnfntfits, 
| ng founded on the ſame principle as; the ancient wrus of 

7 Jet an ejectment is, Ag an adequate means to try 
as of all eſtates; for op thoſe things, wheregn an entey Kan- 

mn ot in fac be made, no entry, ſhall be ſuppoſed. by any ſid ien of 
parties, Therefore it is,. that an qidmnt will not Jie, an 
ade cw. a rent, a common, or öther intorporeal .heredita+ 
ment; except for tythes in the hands of lay appropriateru. by 
the ex preſs, purview i the flat. 32 Hen, g. c. 37; which dedirine 
hath fince been extended, by analogy, to tythes in the hands 
of the clergy. Cro. Car. 301. Ld. Raym. 789. nor will it he in 
ſuch caſes, where the entry of him that bath right. is taken 1 


by 7 arent, at nk am the ut years. diſpalſoſſiom or , 
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Ot nnen 
Of che Demiſe in EJecTMENT, , | 
THE gn.) in ejectment muſt ſhew a good demiſe. 


T I. 16 
And if it 12 25 , it ought to ſay, that the : Teſſos demiſed 
tif a mul have a 5 of « entry 


by deed. Cre. +. 
= 1 1 N } 
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Alſo. the 
when this ackion is 


22 or 
Kel 
* 


E 


ip N 2 er the We 
t nonſui an 
plaintiff — £5 25 lag of bis, ſu ofed. leaſe to 
have ent to; 5 ent hy defendant, 1 Nd. 8. 
— there be ſcxeral! it is laid in the d ration that 


mult 57 luck wile in tem. 3 


rb rp 2 . 


The demiſe was 17 on ah 
had a ve iz and! 2 2 arreſt of 


le l mn that 0 JeAment was he 
emiſe bei on that 172 the. ent was ght 
we fan 125 a5 "cauſe, of ef wel Cur, 1 1000 
— the wrong may N n 39 3 and 1 being. 
by original, =o ſued out er the commence 
term, and f raed 3. pul admitting to be a lip, the 5 
=: hols rs re emi fn it on 2200 42 elt, 8 
% the 


21 


6 2 47 of era, ut 
gment it py Tag: d, that the 
.the firſt day of term, A he 


„ 


vi 
deſcent, the de- 
well 


ho ace po 20 held ip be y 
— 419 N | 
Idee of a2 are tenants in common, there ought to be 
a different count on the demiſe of each tenant in common ; or 
they may join in a leaſe [and if there are many it is the better 
way] to a third perſon ; and that leſſee make a leaſe to y 5: 
title, For tenants in common cannot make a joint leaſe. 2 
232. 

But joint tenants are ſeiſed per my et per tout, that is, each 
has an undivided moiety of the —— bo and therefore each may 
be ſaid to demiſe the whole. 

So of coparceners, for they ſtand on the ſame foundation. 
Vide Bull, Ni. Pri. 107. | | 

If a man be ſeiſed of the whole, and makes a leaſe to another 
of a motety undivided, and a ſtranger ouſts the leſſee, he muſt 
bring his ejeAment of a moiety ; and ſo if they be both ouſted, 
they muſt bring ſeveral ment. Salt. 423. 3 


—— — ü — 
x 


i 
| 


the gruftees, at the time of bringing the cjeQment, ſhould be 
demiſe, there ſhould be another on the demiſe of the leſſon 


8 ee in ſuch caſe for a real leaſe. 


160 Ot Geliment. 
— of the Demiſe in EjzerMenT. 


Where a corporation aggregate is leſſor of — tiff, they 
muſt pive a letter of attorney to ſome iter and ſeal a 


leaſe on the land ; and — the plaintiff oo Ae. in ſuch caſe, 
to declare upon @ demiſe by deed ; for 3 4 canto enter and de 
miſe upon the land 1 can, jhough this will be 
aided after, verdict. Carth. 390. "7. 
But * of a cor > in 2 27 4% held oy 
good, without mentioning that it was 5 1 
If vr en of a . to bring ejetivhient, it. eme, that 


: 4 


the leflors of the plaintiff; but beſides "the count on "(their 


(truflees) in the leaſe ; apother. on the deryiſe of all the 

then truſtees, if more than were the leſſors in 

another on the demiſe of the recxiver of e chat 1 
If the leſſor of the 3 de an i ant, mi 


tated to be by deed, and alſo rendering rent * ut 


the demiſe of « alter and fellows of n edilege; des 
and pter of a cathedral, maſter or guardian f an Folge, 
parſon; vicar, or other eccleſiaſtical perſon,” of any Jands, &c. 


the declaration ſhould ſtate, that there was 5 5 oe, 


purſuant to the ſtat, 13 El. c. 10. R. Sv. 129 L a $54 
Demiſe 'was laid in 1697, inſtead of 1096/57 
come at the time of the trial; and it was ho 


amendable after verdict, becauiſe | it would be another 1 be wel 


the court will in no caſe (either before or after verde) al — 


amendment in the declaration, becauſe in pa * i 


nature of 2 Stra, 1211. 


* 1O #1 * * 
3090 oy wh An. 3140573: 13 0-4 
TPTTY al Lu. f CY 4 100 610 TW. Til 
ny Ses „ale 20th bre 1901299 bid: 2 % val 
hn AMP u n i away 


The 


Df GjeUment. | 161 4 


Of the Declaration in EjEcTMENT. 


HE form of a declaration in ejedtment on a ſingle demiſe by 
bill in B. R. is as follows: | 


Hilary term, in the 2cth year of king George the Third, _ 

| a Stor mont and Way. - 
ddleſ.x, to wit. John Den complains of Richard Fen, being 
in the cuſtody of the marſhal of the Marſbalſea of our ſove- 
reign lord the king, before the king himſelf; for that 
whereas William Smith, Eſquire, on the fifth day of January, 
in the nineteenth year of the reign of our ſovereign lord 
George, the now king of Great Britain, &c, at Weſtminfler, 
in the county of Middleſex, had demiſed, granted, and to 
farm let to the ſaid Jabn Den, four meſſuages, four barns, four 
flables, fifty acres of land, fifty acres of arable land, fifty acres 
of paſture land, twenty acres of wood, and twenty acres of 
underwoed ¶ ſo deſcribe the parcels according to the caſe], with 
the appurtenances, ſituate, lying, and being in the pariſh 
of Saint Mary, Iſlington [the vill or town where the 
premiſes lie], in the county aforeſaid, to have and to hold 
the ſaid premiſſes, with the appurtenances, from the faid 
fith day of January, in the year aforeſaid, for and unto the 
fu'l end and term of five years thence next enſuing, and 
ſully to be complete and ended; dy virtue of which ſaid 
demiſe, he the ſaid Fohn Den entered into the ſaid premiſſes, 
with the appurtenances, and was poſſeſſed thereof, until the 
ſaid Richard Fen afterwards, to wit, on the tenth day of 
January, in the nineteenth year aforeſaid, with force and 
ums, Sc. entered on the premiſſes aforeſaid, with the ap- 
| purtenances, in the poſſeſſion of the ſaid John Den, and then and 
chere jected, drove out; and amoved the ſaid John Den from his 
ud farm, his (ſaid term therein not being yet ended: and him 
me faid Fobn Den, fo ejected, drove cut and amoved, hath 
epd out, and till doth keep from his poſſeſſion thereof, and 
ober injuries to him then and there did, againſt the peace of 
our ſaid lord the king, and to the damage of the ſaid Fubn Den 
of ten pounds; and therefore he brings ſuit, Sc. 


B. attorney for the plaintiff, 
— — for the defendant. 
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John Dee, | 
Piedges to proſecute and 
1 ; : Richard Roe. 
Then ſubſcribe the notice, the form of which ſee hereafter. 
Vor. II. NM * The 


11 Of Ejettment, 


0 — 


Of the Declaration in EJecTMENT: 


* The form of a declaration on a fingte demiſe by original h » 
follows: EI ( 


Hilary Term, in the 20ih year of the reign of king Garg 
* Wish the Third. 9 3 
Middleſex. Richard Fen, late of the pariſh of St. Mary, Max- 
ton, yeoman, was attached to anſwer John Den of u ples, 
wherefore with force and arms he entered into four me(- 

_ * ſuages, four barns, Cc. with the appurtenances, in the 
pariſh of St. Mary, Hflingten, which William Smith, Ek; 
demiſed to the ſaid Fohn Den for a term which is pot yet 
expired, and —_ him from his ſaid farm, and ot 
wrongs to him did, to the great damagę of the faid Fobn, and 
againſt the peace of our ſaid ſovereign lord the king. And 
whereupon the ſaid” John Den, by William Lyon, his attorney, 
complains, that whereas the ſaid William Smith, on the fri 
day of March, in the ninteenth year of the reign of our preſent 
ſovereign lord the king, at Wetminfler, in the faid county of 
Middleſex, had demiſed to the ſaid John Den the faid dene 

ments, with the appurtenances, to have and to hold to the 
faid John Den, and his affigns, the aforeſaid tenements, with 
the appurtenances, from the ſaid firſt day of March, in the 
year aforeſaid, unto the full end and term of five years hence 
next enſuing. and fully to be complete and ended: by vim 
of which ſaid demiſe, the ſaid John Den entered into the fas 
tenements, with the appurtenances, and was poſſeſſed thereof 
and the ſaid John Den, being ſo poſſeſſed thereof, he the lad 
Richard Fin afterwards, to wit, on the ſecond day of Aar 
in the year aforeſaid, with force and arms, &c. entered int 
and upon the ſaid tenements, with the appurtenances, wh 
the ſaid Milliam Smith had demiſed to the ſaid Jabs Dun 
' aforeſaid, for the term aforeſaid, which is not yet expirth 
and ejected the ſaid ohn Den from his ſaid farm, and os 
| wrongs to him then and there did, to the great damage of i 
faid John Den, and againft the peace of our ſaid foverey 
lord the king; whereupon the ſaid John Den ſaith, that he 
injured, and hath damage to the value of 204. and there 
he brings ſuit, Cc. i bred eel 


For other forms of declarations, ſee the various books 
entrias. 


The notice to be written under the declaration is, in the # 
lowing form: 8 n 


- «% * 


joign 4 
laintif 
72. 
ully ex 
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Of the Declaration in Ejrcruxxr. 


To Mr. John Bull, | RON. 


I am informed, that you are in poſſeſſion, or claim title to the 


ſome part thereof; and I being ſued in this action as a caſu 
adviſe you to appear on the firſt day of next Eafter term, in 
his majeſty's coutt of King's Bench [or C:mmon Pleas, as the 
caſe is] at Wlminfter, by ſome attorney of that court; and 
then and there, by rule of the ſame court, to uy 
to be made defendant in my ſtead, otherwiſe I ſuffer 
judgment to be entered againſt me, and you will be turned 


out of | 

-- - Your loving fri * | | 
The / day of * Richard Fun. 
February 1780. 
The Engliſh notice at the foot of the declaration was ſub- 
ſcrided by the nominal plaintiff inſtead of the coſual ejector, 
which the court held bad, and diſcharged the rule for judgment. 
Same caſe in B. R. Hil. 2 Geo. 2. Barnes, 172. 
The notice in ejectment was to appear on the fn day of 
the term, and held ill; for it ſhould be to appear the firſt day in 
full term, which is the firſt day in term. Stra. 104%. + 


B. R. C. B. 

If the premiſles lie in London The ſame in this court. 

or Middleſex, make the notice | 

to appear on the firſt day 4 

lhe next term to that of hie 

the declaration is entitled; 

otherwiſe, if made generally, 

the tenant will have the whole 

of the next term to appear in. | 
But if the premiſſes lie in The notice may be either 

any other county, the notice for the beginning of the next 

ould be to appear the next term, ot the next term genes 

erm generally, | rally, | 25 
As many copies of the declaration muſt be made out on treble 

penny ſtamped paper, as there are tenants in poſſeſſion of the 

remiſſes which the plaintiff claims; and each declaration 

uſt be perſonally ſerved on the tenant, or his wiſe, before the 

n day of the term wherein. he is to appear, otherwiſ: the. 

aintiff cannot have judgment till the term following. Barnes, 

12. And the notice muſt be read over on the delivery, and 

ully explained, Sr & | | 

M2 | In 


» £* + * 


premifſes in this declaration of ejectment mentioned, or i 
ejector, and having ho claim or title to the ſame premiſles, do 


1 


364 "= Of Ejettment. | 


Of the Declaration- in E JECTMENT; 0 


In ejectment, the demiſe in the declarati-'n againſt the caſual 
tjector, and aiterwards delivered to the trnant in poſlefon, 
was laid of the ſecond of June, to commence from Lach di 
before: and after the tenant in poſſeſſion had entered into the 
common rule, in the declaration in the iſſue delivered to the 
defendant, the demiſe was laid to be of the ſecond of Auguf 
following; the title of the leſſor of the plaintiff being upon a 
breach of a condition for nonpayment of rent due at Mid un- 
mer. And on motion that the iſſue might be made according 
to the declaration delivered to the tenant in poſſeſſion becauſe 


_ plaintiff ought not to recover upon a title accrued ſubſequent * 
to the delivery of the firſt declaration, per tot Cur. © By the Bi , 
courſe of this court there can be no alteration in the deelarati'n 1 

in the iſſue, from the firſt declaration delivered, only in the Bl 
defendant's nawe, And a rule was made, that the ifſue'ſhould 


be made according to the declaration delivered againſt the eaſul 
ejector. Baſs v. Bradford, B. R. Ld. Raym. 1411. 
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of the Delivery of the Declaration in Ejzcr- 
ſual MENT, | 


*. A Copy of the declaration, and notice thereon, muſt be deli-" 
vered perſonally co the renant or his wife, to whom, at 
the the time of delivery, the notice ſhould be read over, or an a- 
the Wi count given of the contents and meaning thereof. fas, 
gu The ſervice may be on the tenant himſelf in any place off 
* the pre miſſes; but if it be on the wife or ſervant, it muſt de 
on the premiſſes; and if it de on the ſervant, there muſt be 
ling ſome acknowledgment by the tenant of having received 8 
A delivery to his fon, daughter, or ſervant, the tenant being 
en  2br04d, or out of the way, is ndt a good deſivery, unlels it 
. evidently appears to the court, that ſuch declaration and hotice 
0'0 HY came io his hands befate the effvign day of the term ; and that 
the Wi on receipt thereof, he very well underſtood the contents and 
meaning of the notice; and in ſuen caſe it has been held z good 
dnivety. ET ß MR NOS OY TOES 

The tenant” in puficffion 1 the receipt of a de- 
claration jn ejectment on 2 Sunday, which, before the efſorgn 
day, had . delivered to his daughter, and ſhe- made ac- 
quainted of the contents. 2 Barnet, 148. But 9. for a declara- 
nion in eject ment is in the nature of proceſs, and no proceſs ſhall 
be ſerved on a Sunday, by the ſtar. 29 Car. 2. c. 7. .. 6. 
Though the delivery of a declaration, in another action, on a" 
Sunday, had been held good ; bur that is not proceſs. 

Upon affidavit that they had tendered a declaration in eject- 
ment, and that the ſervants refuſed to call their maſter,” or receive 
it, ſaying, they had orders to take no papers; it was orgered, 
that leaving it at the houſe ſhouid be ſufficient. Stra. 575. | 

The declaration was tendered to the tenant in poſſeſſion, 
who refuſed it; whereupon it was left on the floor in his pre- 
ſence; and he entering into a parlour, and ſhutting the door, 
the perſon who ſo tendered and left the declaration, read te 
notice aloud, ſo that the tenant might hear it; and this was 
held good ſervice, Barnes, 185. | „ W 

be tenant ſecreted himſelf in the houſe; fo thit he could nat 
de perſonally ſerved ; whereupon, on motion for a rule to ſhew 
cauſe why ſervice of it on the ſervant ſhould not be good, the 
court ordered the rule to be ſerved in that manner. 

The wife of the tenant in poſſeſſion, on a perſon's knocking 
a the door of the houſe in order to ſerve the declaration, opened 
a wicket in the door, and looked through it, and was then ac- 
1 with the cantenis of the declaration, and the Engl/iÞ 
ubſcription was read to her; and immediately after, and before 
the declaration could be tendered to her, ſhe ſhut the wicket ; 

_ whereupon 


166 Ot Gjeliment. | 


Of the Delivery of the Declaration in Eject. 
1 MENT, 


whereupon the declaration was fixed upon the door, as by of; 
davit appeared; and it was ſworn, that the tenant in poſſefſion 
afterwards acknowledged the receipt of the declaration on the 
day it was tendeted to his wife, and fixed upon the door ; the 
ſervice was held inſufficient, becauſe the tenant's acknowledy- 
ment that he received the declaration is not enough. An aQual 
delivery, or tender, and refuſal, ought either to be proved or 
conſeſſed. Barnes, 171. 1 9 $y 

On motion for judgment, upon an affidavit, that tenant in 
poſſeſſion refuſed to accept the declaration when tendered to 
him; that he was acquainted with the contents; and that he 
brought a gun, and ſwore he would ſhoot the perſon who ten- 
dered the — + wt if he did not get off his land ; whereupon 
the declaration was laid down on the ground in the preſence of 
defendant and his man, whom defendant ordered not to'take it 
up; the court were of opinion, that theſe circumftances 
amounted to good ſervice, and made a rule for judgment. Pe 
Cur, It is the ſame thing as a continual claim, where the party 
comes as near the land as he can make his claim, far fear of his 
life. Barnes, 174. | | 


The affidavit of ſervice of declaration. was, that dęponent did 
ſerve the wives of 4. and B. who, or one of them, are tenants 
in poſſeſſion, &c, the court refuſed, to make a rule for Judg- 
ment; the 2ffidavit is defective. III. 

. Service of ejectment at the houſe may be made good by a 
| ſubſequent rule, of court. 1 Blackſ., Rep. 290. 10 

Service of a declaration in ejed ment on the wife of the tenaut 
in poſſeſſion, is good ſervice. 2 Black. Rep. Boo. . * , 

_ On motion for judgment againſt the caſual ejeclot, upon an 
affidavit, that the declaration, was tendered to the wife of the 
tenant in poſſeſſion, who refuſed to open the door.of the houſe, 
but looked out of a. parlour window, and was acquainted with 
the contents; and the ſubſcription was read to her, alter 
which, ſhe refuſing to accept the declaration, it was put in at 
the window to her. The ſervice was held ſufficient, Baraty 

The declaration was. tendered to the wife of the tenant in 
poſſeſſion, upon the premiſſes; ſhe, was acquainted with the 
contents thereof, and of the ſubſcription, through, à window, 
which ſhe refuſed to open, or receive the declaration; and.there- 
upon the declaration was left upon the outſide ledge of the win. 
dow, The perſon who tendered the declaration ſwore, that he 
heard the woman's voice diſtinctly through the winde 

* 
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of the Delivery of the Declaration in EJR - 
| MENT. | 


well aſſured ſhe heard what he ſaid, by the anſwers ſhe gave him: 
the ſervice was held ſuflicieat, and the common rule for judgy 
ment was made. Barnes, 180. | POPE e 

A declaration in ejectment ſerved on the church-wardens and 
overſeers of à pariſh, who rented a houſe for, harbouring ſome 
of the pariſh poor, and did not otherwiſe occupy the houſe than 
by placing the poor in it, deemed ſufficient ſetvice, and a rule 


made for judgment. Berner, 181. 
The declaration was. left. with 


the tenant. acknowledged the receipt of it. Held ſufficient. 


Barnes, 176. 


yas. the father of the tenant In 
polſeflion, with the, uſual. ſybſcription, and he was. acquainted 
with the contents; after which, and before the, eſſoign day, 


* 
. 


Affidavit of 88 of declaration on the wiſe of tenant in 


poſſeſſion, as ſhe informed deponent, a 


held ſufficient, Barnes, 194. 


nd as he verily believes ; 


The tenant ſecreting himſelf, ſo that he could not be ſerved, 
the declaration was delivered to the daughter, who kept the 
houſe; and (he made acquainted with the contents. A rule was 
made for the tenant, to ſhew cauſe, why. ſuch former ſervice 
ſhould, not be deemed good. The rule to be ſerved on the 
daughter at the houſe. Barnes, 192. + ab 

On affidavit, that one of the tenants, is a lunatic, and that one 
C. lives with her, tranſacts ber buſineſs, and has the ſole cony 
duct thereof, and of her perſon, but would not permit the de- 
ponent to have acceſs to her, in order to ſerve her with the decla- 
tation; whereupon he delivered it to the ſaid C. and a rule was 
made for the lunatic and C. both to ſh-w cauſe, why ſuch ſer 
vice ſhould. not be good 5+ and ſervice of the rule on the ſaid C. 


to be good, Barnes, 190, | 


*1 


[3 

On affidavit, that the tenant abſconded to avoid being ſerved, 
and that ſhe came inta the poſſeſſion ſurreptitiouſly, and of 
ſervice of the declaration on ber ſon; who is her ſervant, ma- 
nages her affairs, and lives in her family, a rule was made to 
ſnew cauſe, why ſuch ſervice ſhould not be good; and leaving R 
copy of the rule at ber-houſe'to- be good ſervice of the rule. 


arnes, 190. a 


Ie appearing by affidavit, that one C. the tenant in poſſeſ- 
lion, and his wife, had both abſconded, and could not either of 
them be ſerved with a delaration'; and that they had left = wo- 
man ſetvant in the houſe on the premiſſes, in whoſe preſence a 
declaration was fixed up; the court made à rule-on the tenant, 
declaration' on his ſervant, at his 


to ſhew cauſe, why ſervice of a 


M4 


houſe, 
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houſe, ſhou'd not be deemed "ſervice, and directed the rue 


to be ſerved in that manner, Barnes, 188. 

The tenant in poſſeſſion abſconded, and on affidavit thereof, 
the court ordered that ſervice of the declaration upon his niece, 
the only manager of the houſe, and reſident in it, and fixing 
up another copy on the premiſſes, ſhould be good ; and ale: 1 
rule to ſhew cauſe, why judgment ſhould not be entered up 
againſt the caſual ejector. And ordered that ſervice of this rule 
bn any perſon in the houſe, and if no perſon there, then firing 
the ſame on the door, ſhould be ou ſervice thereof. Bur 
Rg. 4 pt. 1116. 

Tue tenant, an nomarried man, abſconded, leaving a ſervant 
in the houſe; to recover the poſſeſſion whereof, this eje&ment 
was brought. Plaintiff moved for judgment upon an affidavit, 
that a copy of the declaration was ferved upon the ſervant, and 
another copy was affixed on the ſtreet door; which the court 
held ſufficient ſervice, within the 4 Geo. 2. and made a rule ꝛc· 
cordingly. Barnes, 173. 

The ienant was perſonated, at the time of the "IP by an- 
other who accepted the ſervice i in the name of the tenant ; and 
the court made a rule to ſhew cauſe, why it ſhould not be 
deemed good ſervice upon the tenant himſelf; and why 
ment ſhould not be ſigned apainſt the Caſual ejefor, in frag ult 
of "his appearing z and that leaving a copy of this rule at his 
Houſe, with ſome perſon there, or if no one to be met with, 
| affixing it on the door, ſhould be good ſervice thereof. Which 
rule was made abſolute on a proper affdavit. Burr. 45. 
1181. 

Wben the tenant is ſerved with the dectutation, a copy of 
the declaration muſt be made out on ſtamps, to annex. to an 
offidavit of ſervice of the declaration on the tenant, in order to 
move for judgment on default of the tenant's appearance, 
w dich affidavit muſt be t to the followity effect: 


In the King's Bench. 


Smith, plaintiff, _ 
Richard Fen, defendant, 


4. B. of, Sc. gentleman, maketh oath, that he this — r a 

did, on dhe day of laſt paſty deliverto 

Mr. Fobn Bull, the tenant in poſſeſſion of the premiſſes in 

the declaration hereunto annexcd 1 or vf won pu 
el 


15 e Fillion 


D 
= 


QWwWwaSa Ss = o. . 
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thereof, a true copy of the ſaid declaration, and of the notice 
thereunder written; and did at the ſame time inform him 
the ſaid Fobn Bull, that it was a declaration in ejectment; 
and that unleſs he appeared by ſome attorney in this court, 
on the firſt day of this preſent Eaſfar term, and cauſe himſelf, 
by rule of court, to be made defendant, in the room of the 
caſual ejector, Richard Fen, judgment would be. entered 
againſt the caſual gjeRor by default ; and that he the ſaid Joa 
ull would thereupon be turned out of poſſeſſion, or words to 
that effect. F 1 
Sworn, Cc. 22 


This affidavit muſt be poſitive, that the tenant is tenant in 
ſſeſſion. | | 1 r 
"On motion againſt the caſual ejector, the affidavit. ſet out, 
that deponent did ſerve A. B. tenant in poſſeſſion, or C. his 
wife, the court ſaid, it was not certain, as to either, and made 
no rule, | Barner, 13. n 
When ſeveral tenants have been ſerved with copies of the 
declaration, if it is meant but as one ejectment, and to be fol - 
lowed by one judgment; one affidavit of the ſervice of all is 
ſufficient, annexed to the copy of one declaration. But if the 
ejectments are made ſeveral, ſo as to have ſeparate judgments, 
writs of poſſeſſion, c. then an affidavit muſt be annexed to ſe- 
parate copies of the ejectment, of the ſervice ſeparately. | 


* 
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f Judgment againſt the CASUAL EjecTor; 


ON an affidavit of ſervice and default of the tenant's appear. 
ance, you move for judgment againſt the caſual ciactor; 
which affidavit is delivered over to the clerk of the rules in B. R. 
or ſecondary in C. B. when the motion is made to be filed ; and 
then you draw up the rule, with the clerk of the rules in B. R. 
ſecondary in C. 8B. e 1 
If the premiſfes lie in London or Middleſex, and the notice be 
to appeat the firſt day of the next term, move for this rule 
the beginnipg of the term, and then the tenant has four days in- 
eluſiye next after the motion to appear in ® ; but if the mation 
is made late in term, the court will not allow him more thao 
one or two days; and will ſometimes order the tenant to 
appear immediately, ſo that the plaintiff may be able to give 
notice of trial within the term, Bur if the motion is not made 
before the four laſt days of the term, the tenant will then have, 
by the rule, until two days before the eſſoign day of the (ubſe- 
quent term, ta appear. But if the notice be to appear gene- 
rally, then the tenant hath the whole term to appear in. And 
if the tenements lie in any other county than Londos or Middle 
ſex, though the declaration be delivered before the elloign-day 
of Eafter or Michaelmas terms, yet the tenant hat till four days 
before the next iſſuable term, i, c. either Trinity ar Hilary, ta 
appear in. In C. B. till within four days excluſive, after the 
next iſſuable term, And if the. ptemiſſes are in one af-the 
northern counties, or whete. the afizes are held but once 
year, the tenant has till four days next after the end of 'the term 
preceding the aſſizes, to appear. | e 
The common practice of the court is, to receive motions for 
judgment againſt the caſual gjefer niſi, Cc. after the term is 
ended; and then, upon the common rule, the new defendant 
has no opportunity to plead to the juriſdiction, or to move for 
leave fo to r the court, on motion, will give leave to 
plead to the juriſdiction in ejectment. But 2. if the motion 
ought not to be, That the tenant in 7 toben made de- 
fendant, may have leave, c.“ Vide 4 Blactſ. Rep, 197. 


— 


— _—_ = . a 


® But in C. B. in ſuch caſe, by Reg. 32 Car. 2. The plaintif 
ſhall take nothing by his motion for judgment againtt the 6h 
ejeftor, for default of appearance, unleſs the motion be mace wiihia 
one week next after the firſt day of every Mictaelma: term, and every 
£a/ter term; and within four days atter the firſt day of every Huey 


* 


and Trinity term,” 


The 


I71 


Of Judgment, againſt the casvaL ExgcToR. 
The rule for judgment againſt the caſyal ejeFor is drawn aut 


in the following manner in the, 


In B. R. 


4 * 22 1 
Hel of the K 


Virgin Mary, in the twentieth 
r t 
ooh. the Third. 
Den on the 
demiſe of 
Smith, Eſq; hin poſſeflion of 
againſt }the premiſles in 
Fen, ion, 


tered for the -plaintiff, againſt 
the now deſendant Fen, by de- 
fault, And in the mean time 
proceedings to ſtay, upon the 
motion of Mr. | 


Let the rule be entered 
By the court, 


\ 


reſpeQive coulſty; 
In C. . 
Hilary, the twentieth of king 


reign of king 


Unleſs John. 
Bull, the tenant | 


00 Gall 
appear, and plead to iſſue on 
Thur/day next after the end of 
the term, let judgment be en - 


end plead 
iſſue, and conſent to the come» 
mon rule for confefling leaſe, 


George the Third, 
Den 82 1772 4% of 
IJ, 


Fen, the ca- by 
ual ejeQor, the affidavit 
obn Ti gent, it is or- 
dered, That unleſs John. Full, 
tenant in poſſeffion of the te- 
nements in queſtion, or any 
other perſon conce in the 
A Saturday ＋ 
appear dy an attorney 
this court, who! mall then 
forthwith receive a declaration, 


entry, and ouſter, upon, the 


trial to be had; let jud 
againſt the caſual Gear be 


entered, and in the mean time 
proceedings are to | 


ſtay u 
 Fubergt. 


By Reg. Hil. 2 Gee. 2. in C. B. No declaration in ejeftment 
ſhall be taken or received by the ſecondary, unleſs ſigned by ſome 
ſerjeant at law, and delivered by himſelf to the ſecondary. in ogen 


court, 


And by the ſame rule, the ſecondary ſhall, the morning next 


after the end of every term, and at all other times when required 


ſhew to any other perſon, who ſhall demand the ſame, bis al- 
phabetical paper of ejectments, moyed or delivered into court 


in each term. 


; Of 


| 
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Of appearing in EJeEcTMENT. 
10 prevent fraudulent recoveries of the poſſeſſion, by cx). ] 
luſion with the tenant of the land, all tenants are obliged 
by the ſtatute 11 Geo. 2. c. 19. /, 12. to give notice to their 
landlords, of a Fre in ejectment being or, unde Tr. 
pain of farfeiting three years improved or rack rent of the premiſſty 
ſo 4 2 ales bs the tenant, | & " 4 Re 
And as the tenant in poſſeſſion could not be compelled to 
appear and enter into the commen rule, to become defendant of 
| inſtead of the caſual ejector; ſo neither could the Jandlord * 
alone, without joining with the tenant, enter into ſach rule, , 
and be made ſole defendant. But to remedy this inconvenience, 22 
by ſect. 13. of the ſame ſtatute, it is enadted, That, it may app 
& 'be lawful, for the court where ſuch ej. Ament ſhall be 
„ brought, to ſuffer the landlord to make himſelf defendant, 
* by joining with the tenant, in caſe he ſhould appear ; but in 
, caſe ſuch tenant ſhall negle& or refuſe to appear, \Judg- Wl g. 
« ment ſhall be ſigned againſt the caſual ejeor, for want of wa 
* ſuch appearance: but if the landlord, 2 . of any part of 


« the lands, &c, for which ſuch ejectment was brought, ſhall 11 
4 deſire to appear by himſelf, and conſent to enter into the * 
like rule, that by the courſe of the court, the tenant in pd. Wi ” ; 
* ſeſſion, in caſe he or ſhe had appeared, ought to have done; 


then the court, wheie ſuch ejectment ſhall be brought, ſhall WI dd. 
« and may permit ſuch landlord ſo to do; and order a ſtay of, B 
* execution upon ſuch judgment, againſt the caſual ejectot, of 
«© wntil they ſhall make further order therein,” | 

Under this act, no one but a /andiord can be made a defend- "m 
ant, -Bull, Ni. Pri. 95. that is, a perſon who is in ſome degree 


of pofleflion, as in receiving rent, or the like. ' = 
Thetefore, where I. S. and A. his wife [who claimed title a 
0 part, of which F. and G. were tenants, and refuſed to ap- * 
pear}, applied upon affidavit of the fact for leave to appear as to the 
the ſaid. part; and it . appearing that the Jeſlors. of plaintft f 5, 


claimed title as deviſces under one will, and tne ſaid J. S. and , 
M. as deviſees under another will of the ſame teſtator, and the 


queſtion 'was, which ſhould prevail ; the court ſaid, this motion _ 
is founded on the act 11 Geo, 2. and that they had no juriſdic- 2 
tion to admit any perſon to defend an ejectment, inſtead of the 
tenant, except the landlord only. And who is land:ord within 


the act? not every perſon claiming title, but one who is in 
ſome degree of poſſeſſion, as receiving rent, Cc. The clauſe 0 
of forfeiture by the tenant, if he does not give notice of the de- 
claration to his landlor d, proves this. Roe ex dem. Leake v. Dit« 


la : 


Mich. 29 Gro. 2. C. B. Barnes, 193. 
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Of appearing in EJECT MENT. 


In like manner a mortgagee, who was not in poſſeſſion, and 
had never received the rents, was refuſed to be admitted a 
defendant with the tenant. Jones ex dem. Woodward v. Williams, 
Tr. 15 Geo. 2. e | * 

But a lord claiming by eſcheat, was admitted to defend. 
Rep. 4 pt. 1296. Cage eee oY Fug 

Obſerve, this fatute 11 Gee. 2, provides, that the landlord 
may make himſelf a defendant in ejectment, when the tenant 
refuſes to appear. And though judgment is ſigned againſt the 
caſual ejector, the court ſhalf order a ſtay of execution, anti] 
they ** further order therein. Under this clauſe, the Tandlord 
appeared, without the tenant, and after a verdict for plaintiff, he 
brought a writ of error, upon which plaintiff moved to take out 
execution, which the court refuſed to grant: for though it is 
left to their diſcretion, yet that can only be a legal one. The act 
intended, to put the landlord in the place of the tenant, that he 
ſhould not be ſtripped by any act of the tenant ; and it ought to 
be conſidered as if the tenant had brought error, which would 
undoubtedly be a ſuperſedeas, The court cannot take upon them 
to judge, whether there is error in the proceedings or not, Jones 
v. Edwards. Stra. 1241. 2 | x 

Like motion denied in C. B. Barnes, 208. 

When the rule to plead js out, and no plea and rule left by 
the tenant, for which you mult ſearch all the judges books in 
B. R. if the ejectment is by bill; and if by original, the filazer's 
office [or if in C. B. the prothanetary's plea-book] ; you ingroſs 
your declaration on a double half-crown ſtamp; and on the roll 
draw up the rule againſt the caſual ejector, for judgment, and 
then carry the ſame to the clerk of the judgments, if in B. R. 
who, on producing the rule, will fign the judgment, for which 
you pay 3s. 6d.; or if in C. B. it muſt be carried to the pro- 
thenotary, who will ſign the judgment; and then you enter up 
the judgment by a#/ dicit on the toll, and then take out an has 
rh e 

he court will not ſuffer a tenant paravail of the premiſſes, 

not intereſſed in the right, t6 be turned out of poſſeſſion, 9.8 
judgment againſt the aſual 2je5r.” For in ſuch cale execution 
cannot be taken out without leave of the court, on which i rule 
to ſhew cauſe will be granted as in ejectment by mortgagee, 
execution cannot go to turn, the tenant of  mertgager out of. of 
ſeſſion without, when judgment has been obtained againſt the 
„ ee e 

An attorney cannot appear for the tenant in po eſſion in 


«49 


* " 


cement, by oder ofthe andard. | Barney, . „. 
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But if the tenant has refuſed to appear, and the landlord, ac- 
cording to the 11 Gzo. 2. c. 19. would wiſh to defend, he 
muſt apply to the coute for that purpoſe, on an affidavit of the 
tenont's refuſal ; and a copy of the rule for that purpoſe, when | 
obtained of the tlerk of the rules in B. R. or ſecondary i C. B 
muſt be annexed to the plea and conſent rule, 

The affidavit of the tenant's refuſing to defend an gem, 
in order to have the landlord admitted defendant, is as follows: 


N N 
5 ad Job Den on the demiſe of 
RE. Between 4 William Smith, plaintiff, and 
C Richard Pin, defendant.” 


A. B. of, Cc. maketh oath, that he this deponent, did, on 
the day of laft, by the direction of Thema 
Hodgſen, eſquire, landlord of the premiſſes in queſtion in 
this cauſe to apply to John Bull, tenant in poſſeſſion of the 
ſame premiſſes, to khow whether he the ſaid Fobn Bull 
would appear and become defendant in this cauſe; or would 
permit the ſaid Thomas Hodgſon to defend his title to the ſaid 
premiſſes, in the name of the ſaid John Bull; and this de- 
ponent, at the ſame time, ſhewed and offered to deliver to 
the ſaid Jobn Bull, a note, ſigned by the ſaid Thomas Hody- 
jon, whereby the ſaid Thomas Hodgſon promiſed to defend and 
| keep the ſaid Fobn Bull of, from, and agaitift all coſts and 
charges in this cauſe; and the faid Fobn Bull told this 
* deponent, that he would not appear and become defendant 
in this cauſe, or any way concern himſelf therein. 
_ Sworn, &c, ek | 


) 


Upon this affidavit, the landlord may appear and defend in 
like manner as the tenant might have 42585 and the method of 
appearing is as follows: e 

If the tenant or landlord appears, his attorney gets a blank 
conſent rule from a ſtationer, unſtamped, or from the ſecondary 
in C. B. then fills it up, making the tenant or landlord, defetid- 
ant, inſtead of the caſual cjector, entitling the cauſe in the margin, 
and inſerting the premiſſes, as deſcribed in the declaration, ot 
ſuch part thereof as the party would wiſh to defend; then thi 
attorney for the defendant ſigns his name at the bottom, .leav- 
ing a blank ſpace for the plaintiff's attorney to do the like [fot 
this is rather an agreement between the parties, than the rule 
ſelf, which is drawn out by the officer], and 3 

| | ge 
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eneral iſſue on ſta aper, and afterwards annexes t 
d DAI admit the WMA 
defendant, the teriant 


file common bail; if by bill in B. R. with tht clerk of tho ch 
hails ; and if by originet in B. R. enter the & with the 


the proper filazer, who will ſtamp the rulez which being done 
there, if the proceedings are in B. R. you and leave this 
rule, &c. at any of the judyes chambers; or if in C. J. you 
carry and leave the ſame with the . 8 

appearance in ejectment be entered of the term 
mentioned in the notice. And where the notice to appear was 
in Hilary, and the tenant entered an appearance in Michaelmas 
following, and did nothing farther, and plaintiff finding no 
appearance of Hilary, and no common rule entered into or 
pleaded, ſigned judgment againſt the cafual ejector, the court 
held it regular; but afterwards ſet it afide to try the merits. 
Barnes, 250. | | 5 


The form of the conſent rule in B. K. is as follows: 


Michdelmas term, in the twentieth year of king George the 
Third. 


Middleſex. Den, on the} It is ordered, by conſent of the 
demiſe of Smith, of four | attornies of both parties, that John 
meſſuages, four barns, | Bull I the tenant or landlord, as the 
four ſtables, fifty acres of | cafe is] be made defendant, in the 
land, fifty acres of ara- | ſtead of the now defendant Richard 
ble, fifty acres of paſture, | Fen, and do appear forthwith at the 
twenty acres of wood, | ſuit of the plaintiff, and file common 


and twenty acres of un- f bail [if by original, leave out theſe 


derwood, with the ap- | words], and receive a declaration in 
purtenances, fituate in the | an action of treſpaſs and ejectment, 
pariſh of St. Mary, Ifing- for the premiſſes in queſtion in this 


ten, in the county of | cauſe, 2nd forthwith plead thereto, | 
Middlejes. _ upon the trial of 
u 


— 5 the iſſue, confeſs leaſe, entty, and 
ouſter, and infiſt upon the title only 3 otherwiſe, let judgment 


* 


be entered for the plaintiff, againſt the now defendant Richard 


Fen, by default; and if, upon the trial of the iſſue, the faid 
un Bull ſhall not confeſs leaſe, entry, and ouſter, whereby 
e plaintiff ſhall not be able further to proſecute hr bi for l 

4 . 9 


refuſed, anger that aldi chen 


filazer, who mark it; or if in C. B. enter appet with 


— 
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8 bis writ] againſt the ſaid Fobn Bull, then vo cofts 
| be allowed for not proſecuting the ſame; but the ſaid 
John Bull ſhall pay coſts to the plaintiff in that caſe to be 
taxed. And it is further. ordered, that if upon the trial of the 


ſaid iſſue, a verdi ſhould be given for the ſaid Fob» Bull, ot 


it ſhall happen, that the plaintiff ſhall not further proſecute bis 
ſaid bill [or writ], for any other cauſe than for not confefling 
leaſe, entry, and ouſter, then the leſſor of the plaintiff 
ſhall pay to the ſaid John Bull his coſts in that behalf to be 
adjudged, wt 
3 | By the court, 
O. P. for the leſſor of the plaintiff, 
J. A. for the defendant. 


The form of the conſent rule in C. B. is as follows: _ 


Michaelmas term, in the twentieth year of king George the 


Third, 


Middleſex, to wit. Den] It is ordered, by conſent of 0. 
againſt Fen, for four meſ- | P. attorney for the plaintiff, and 
ſuages, four barns, four ; J. M. attorney for John Bull, 
ſtables, &c. with the ap- | who claims title to the premiſſes 
purtenances, in the pariſh | in queſtion, that the ſaid John 
of St. Mary, Iſlington, in Bull ſhall be admitted defendant; 
the county of Midalzſax, ang that the ſaid Fohn Bull ſhall 
on the demiſe of William immediately appear by bis ſaid 
Smith attorney, who ſhall receive a de- 
| claration, and plead thereto the 

general iſſue this term; and at the trial to he had thereon, ſhall 
appear in his proper perſon, or by his counſel or attorney, 20d 
confeſs the leaſe, entry, and ouſter, of ſo much of the tene- 
ments ſpecified in the plaintiff's declaration, as are in the 
poſſeſſion of the ſaid defendant, or his tenants, or any perſons 
claiming by or under his title; or that in default thereof, judg- 
ment ſhall be thereupon entered againſt the defendant Richard 
Fen, the caſual ejector; but proceedings ſhall be ſtayed againſt 
him, until default ſhall be made in any of the premiſſes : And 
by the like conſent, it is further ordered, that if, by reaſon of 
any ſuch default, the plaintiff ſhall happen to be nonſvited 
upon the trial, the ſaid John Bull ſhall take notice thereof, 
and ſha!l thereupon pay to the plaintiff, coſts to be taxed by ihe 
| prothonotary: 


* 
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prothonotarys | Aud it is further ondered; tht/the lefor of f 
plaintiff ſhall be liable to the payment of coſts to the ſaid 
ven Bull, by the court here to be in an manner allowed of 


adjudged. wy 255 i TP By the court, 4 JI 
| | Þ. for th 
e 6 


1 7, 4 612% 


If the defendant enters into the benden rule, 0/6 conf 
leaſe, entry, and offer, for x" part of the premiſſes "of 
atorney ſhould give notice to the 1 atcomey, _ 
p es he means to-defend in this manner : 


In the King's Bench, Dey ue wy * 

or Common Fu. e. a5 Con 
Sir, [. 

Take not inc 1 defend for a 3 — berate 
and flable e the the * yy” ſeats in the 
pariſh of [flington, now ner of We 
faid y Bull, or 'r Bis an nor bY 

* | * 1780. 90 8 10 IG T0 

our's, 5 1244 6 

To Mr. 0. P. pla atorny; | Mex 

Ir there be ſeveral p ed tn 


drawn generally or ally, Generally, as that J. 8. who 
claims title to the prerbiſſes in queſtion in his poſſeſſion ſhould 
de admitted deferidant for fuch meſſuages; and this puts a''ne- 
cellity on the plaintiff to diſtinguiſh, by proof, what tenemente 
Xe in each tenant's poſſeſſion, otherwiſe he can have no ver- 
dict; —vdut if the rule be drawn ſpecially, that ſuperſedes 5 
neceſſity of proof that the lands are in bis poſſeſſion. | 
If one trhant in common bring ejectment againſt atiother, FSR 
is no occaſion to an add entry and ouſter, for that is con- 
feſſed by the rufe. But if the 4 be, that there has been no 
ef ual cufter, the defendant” obght to apply to the court not ts 
tompel him to confeſs, or to permit Him to do it ſpecially ; 
which the court will grant, whete' it is only matter of account, 
and the only outer is * e withour'an | 
Vol. II. — actual 


N 
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Of appearing in EjzgcTMENT. 
aQtua! obſtruction of the other to occupy. Migſall v. Brida, 


aft. 6 Geo. 3. 1 

Zo that in ſuch caſe the defendant ſhould only corifeſs lf 
and entry 5 for one tenant in common has no right to ouftans- 
ther. . 4 | N 4 f ' 

In the caſe of joint tenants and tenants in common, receiving 
the whole profits; is no ejectment. Co. L. 199. b. nor levying 
a fine of the Whole land. Salt. 286, Nor the not conſenting 
to have the rents raiſed. Ca. XK. B. 657. 


Attenant is not obliged to appear in ejectment, though the 


* | landlord'is ready to indemnify him. Barnes, 173. * 


In C. B. it was moved, that the landlords, vis. . B. 
C. might be made defendants without the tenants: in pofiefiion, 
who, refuſed to appear. But the motion was denied, and the 
common rule was made to add the landlords to the tenants in 
poſſeſſion, Barns, 172. „„ 1 

In ejectment, on demiſe of Stam and wife, Stone moved, thut 
the conditional rule entered into by his wife, by the name d 
Anne Figld,. widow, might be ſet aſide, upon affidavits tending 
to prove the marriage between Stone and her; and obtained 1 
rule to ſhew cauſe, On ſhewing . cauſe, Anne Field producel 
aſſidavits to ſhew a long cohabitation between her and: the Jate 
counſellor Field, as huſband and wife; that he had a child by 
her, and deviſed the eſtate in queſtion to her, by the name d 
his wife ; that Stone was married to and lived with another 
wife. The court thought the validity of Stone's pretended mar- 
riage to Field a fit matter to be tried, and (the tenants having 
conſented: to appear) ſet afide., the judgment, ſigned againſt the 
caſual ejector, for want of their appearance, and ordered, Field 
the landlady, to be added à deſendant to the tenants z wherelf 
2 ene if the plaintiff recovered; in his, cold 

rnes, 189. | N \ m4i+ #51 

Motion, that Mr. P. who claimed title, wight be made de- 
fendant, inſtead of the late tenant, who quitted  poſſeflion, 
denied. | Barnes, 175 N N 10 1 

In ejectment, the court denied to let the parſon of Hun- 
flrad chapel defend, only for -a- right to enter and N 
vine ſervice, notwithſtanding the caſe in Salt. 256. ſaying i 
had been often denied ſince. Martin v. Davis. Stra. 914+ 
Motion on affidavit, that the tenant in poſſeſſion was a mw 
terial witneſs for. the landlord;.. that therefore the land le 
might be made a defendant, in the room of the tenant in pc 
ſcſhon, objected ; that it was. never done, and it 8 
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hike him a witneſs when done. And per Car, le is liable for 
the meſne profits. The declaration is regularly delivered to the 
tenant in poſſe Ron, It was never done in this court. Bourne 
v. Turner, Stra. 63% | WL 

A motion was made on behalf of the tenint in poſſeſſion 
z02inſt D. an Attorney, for appearing and pleading for him with- 
out authority. It appeared, that the tenant in pofſeſioh was 
tenant at will to infants 3 by order of whoſe guardian D. had 
zppeared, and pleaded for the tenant, and offered the tefjant 
ſecurity to indethnify him: But per Cur. a defence cannot be 


T => 


and pled be withdrawn, Barnes, 39. 


. F K © 222 


their 22 with the Flarer, and a note to plaintiff's 
agent that defendants plead not guilty. Plaintiff's agent ſigned 
judgment for want of a plea in form, The counſel for the 
tenants ſubmitted to the court, that according to the words of 
the rule for judgment againſt the caſual ejectorꝭ unleſs the 
tenants appear, a hew declaration againſt the tenants ſhould in 
ſttictneſs have been delivered before a plea in form could be 
tequired, Judgment ſer aſide, with cofts. Barum, 270. 

On motion for the landlord to defend upon the” Latte of 
11 Geo; 2, the court objected, that this motion could not pro- 
þerly be made till after judgment ſigned againſt the caſual 
jeftor ; and that an affidavit ought to be produced of the 
enant's refuſal of neglect to appear. To which it was anſwered; 
t after judgment ſigned againſt the caſual ejector, the plain- 
might take poſſeſſion. But the court held'the affidavit to 
te neceſſary, and made no rule; declaring, that the intent of 
ping judgment againſt the caſual ejector was only that the 
laintiff, after Having tried his cauſe againſt the landlord Ag 
ant not being a party), might bave the benefit of bis verdict, 
nd take poſſeſſion under the judgment, Which, under ſuch vers 
iQ; he could hot. It ſeemd feaſoriable [upon a proper aff», 
wit) to grant # ruſe to ſhew 'tanſe, Before judgment againſt 
de eaſual ejectot tan be figned, to prevent the ill conſequence 
taking poſſeſſion immediately after; Barnes, 725 
The tenants had the forenoon of the 29th 1 im E 
u, to appear in. F. the landlord, moved to add hitmfelf to 
e tenants ; but no appearance beibg entered, plaintiff, on the 
0, ſigned judgment agninſt the cafoal cher. Tbe landlord 
terwards; without diſefbſing to the ere what had been pre- 
lvuſly done; applied for the conditional rue s u matter of 

| N 2 courſe z 


* K 


Ireen 


made for the tenant without his conſent; let the appeatance 
In C. B. the agents for the tenants in poſſe fon entered. 


9 


- 
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Of appearing in EjecTMENT, 
courſe; and by virtue thereof, on the 1// of May, appeared 


alone without the tenants. Plaintiff moved to take out execy- de 
tion on the judgment, and on ſhewing cauſe, the * | 
appeared to be regular, and the appearance out of time. Plain, wy 
tiff offered to waive his judgment, if the landlord, who refided 1 
at Jamaica, would give ſecurity for coſts ; to which. his cue 67 
not conſenting, the court made the rule abſolute for leave totake : 
out execution, Barnes, 186. | „„ 244 a 
It wis moved on the ſtatute 11 Geo. 2. that the landlord -a 
might be added defendant to C. D. one of his tenants, who — 
appeared to defend the premiſſes in his poſſeſſion; and that u Bl . 
to the reſidue of the premiſſes contained in the declaration, in 15 
the poſſeſſion of 7. M. another tenant, who reſuſed to apper © 
(as per affidavit), the landlord might appear, and defend fing * 
ruled accordingly, and that the plaintiff might ſign judgment ng 
againſt the caſual ejector, as to the tenements in poſſeſſon of — 
7. M. but that the wiit of hab. fac. pe; be ſtayed till further I but 
orders. Barnes, 179. 1 tf" 
A regular. judgment had been fairly obtained againſt the BY |: 
caſual cjetor, the tenant having neglected to give notice to By | 
his landlord ; for which reaſon. the landlord moved to ſet aſide 
the judgment. The landlord was an infant, and therefor ,, p 
could not conſent to any iſſue, The court held, that the Buri 


poſſeſſion ought. not to be changed where there had been ao In 
trial, nor opportunity of trying; and ordered, that the tenant 
in poſſeſſion ſhould. pay the, coſts 3. that the regular judgment 
and writ of, poſſeſſion ſhould be ſet aſide; that the landlord e 
made defendant, and not to ſet; up any ſatisfied term or tru 
Maps and to admit that Z. T., was ſeiſed. Burr. Rep. 4 K. 
1900. - d :4 wy, * 
"Where the landlord is made defendant, the plaintiff mo 
prove the landlord tenant in poſſeſſion of the premiſſes u 
queſtion, 1 Vi. 220. ee | 
A landlord was made defendant, according to the 11 Ga: 
c. 19. / 13. on the tenant's non- appearance, and entering inn 
the common rule; and thereupon a ſtay of execution was & 
dered, until the court ſhould make further order. Burr. M. 
4 ft. . ds 1 | 
oo nth of error is brought by the landlord, it is a ſuffice 
reaſon againſt taking out execution. Jbid. + / 
But 4 proper opportunity for the landlord to make 
ſtand againſt the execution, is by ſhewing this as cauſe ag 
the plaintiff's motion for leave to take it out. Lid. Andi 


* 
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omits this opportunity, the execution regularly iſſued ſhall not 


red de ſet aſide; id. 85 | 

* A landlord made defendant without his tenant, may bring 
* error and ſtay execution. Stra. 1214. cn; 
* The landlord bad applied to be made à defendant, and 
Gel had entered into the common rule; but the leſſor of plaintiff 
* had not joined in the conſent rule; and on motion to ſet 
ate BY dde a rule to reply (as he could not be forced to pro- 
=my = againſt a perſon whom he had never accepted as de- 
ho fendant) the court held the rule to be regular, and that 
— the nominal plaintiff might be nonpreſſed thereby j but be- 


ing nominal, the defendant could have no coſts: 2 Blackflone 


tenants in poſſeflion, who had appeared with the filazer, 
and entered 'into the common rule, was Jeft in the protho- 
notary's office, entitled with -the true, name of the cauſe; 
but by miftake in the body of the plea, the name of plain- 
tif's leſſor was inſerted (as the perſon complaining) inftead 
of that of the nominal plaintiff, Plaintiff's attorney looking 
upon this plea as null and void, ſigned judgment againft the 
caſual ejector; which judgment was 2 aſide, with coſts, 
irregular; the plea is properly entitled, and not a nullity. 

arnei, 191. 

In C. B. the declaration was delivered to the tenant. in 
poſſeſkon, without any prothenotary's name ſet thereon, 
Upon affidavit of ſervice, the court made a rule for the 
tenant to ſhew cauſe why, upon notice of the prothonetary's 
office, judgment ſhould not be entered againft the caſual 
cjetor, unleſs he (the tenant) appeared within the uſual 
time; which rule, on affidavit of ſervice, was made abfo- 
lute, Barnes, 192. | | * p90 

Motion was made to make the leffor of the'plaintiff's wiſe 
a defendant in jefment, the plaintiff's title being by a pre- 


> rise FI 


C. 7. To make the landlord a defendant in ejectment is of 


tion detween the plaintiff and tenant in poſſeſſion; and the 
court inclined to grant the motion, becauſe there could be no 


fourteen days notice of trial, and the defendant would not waive 
that, the court perceived it a trick to put off the trial; ſo no- 
thing was done. 1 Salk. 57- | 5 

Yi * The 


763. T9 | | | 
= C. B. the plea of Marſhal and others, landladies and 


tended intermarriage, which was controverted. Et per Holt, 


inconvenience, and it would make the verdict more confider- 
able; but in regard the wife lived in Cheßbire, and muſt have 


right; for otherwiſe he might loſe his poſſeſſion, by combina® 


— 
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Of appearing in EJECTMENT, 


The court will not endure a leſſee to defend (alone) an 
ejeament againſt his landlord, or thoſe claiming under him, 
on a ſuppoſed defect of title. a Blackſ. Rep. 1289. 
When the rule for judgment againſt the caſual. giasler i 
out, the plaintiff's attorney muſt ſearch at the l. 
the reſpedive judges in H. R. for the defendant's plea {i 
caſe he has appeared) and conſent rule. Ta which, a 
the judge, with waom it was left, has figned it, and the 
plaintiff s attorney given a receipt for the ſame, he figns his 
0 name over the defendant's attorney, and then catries it to 
the clerk of rules, who files it, and draws up the conſent ryle 
from it on ſtamp, for which he is paid 6s, of which rule the 
plaintiff's attorney makes a copy, and annexes the ſame. to 
the iſſue, when delivered to the defendant's. attorney for 
trial. But in C. B. when the defendant has appeared, aud 
left the conſent rule in the prothonotary's office, the plain- 
tiff's attorney reſorts there for it; and having ſigned his name 
over that of the defendant's attorney, he gets two rules from 
it, drawn up by the /ccondary on ſtamps, one far each part, 
for which he pays 75. and then the plaintiff's attorney make 
up the iſſue, and delivers a copy thereof, with. natice of tia, 
nts deſendant's attorney, and proceeds to trial as in otbet 
Cales. 4 ; LE: a 
If the plaintiff proceeds in ejectment by original, he. dot 
not ſue gut his original writ at firſt, but proceeds by deli 
vering his declaration as by ; but if a writ of. errar 
be brought, he, muſt ſue out his eriginal writ, which muſt be 
returned by the ſheriff, and filed in the treaſury; or if th, 
hg ap not appeated, the ariging muſt be ſugd, 22 
and filed properly ; and if he has appeared, then, on ſuing out 
the original; you. mult inſert, bis name, inſtead of the, nomina 
defendant, | 5 TA 
. The appearance, when by original in B. R. is epterel 
with the filazer, in like manner as it is in other ſuits by «+ 
mal; and the writs are made out returnable on à general retum 
= as in other caſes, | 
The precipe for the curator, ta make out the original writ by 
is as follows: 85 fad 


Middleſex, to wit. If Jahn Des ſhall make you ſecure, &. 
then put, &c, Richard Fen, late of, Wc. that be be beſoꝶ 
our lord the king, on whereſoever, &&c. to ſhe 
wherefore, with force and arms, he entered into fout 


meſſuages, &c, [reciting the premiſſes] with the appu* 
| tenanceh 
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tenances, in the pariſh ef 8t. Mary, 1/ington, in the 
county of Middlſer, which William Smt demiſed to him 
for a term, which is not yet expired, and ejected, c. and 
other enormities, &c.. againſt the . 6 * to the 


damage, Ce. | - 5 
ente Jes in 725 


_— Pi Ber to Fo = be 42 0 | 
four days de Barnes, Ng 187. ought to N 
in the PS” dons, Hun > 331 , 
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4 thereof z lech Landlord er Iiſr hall and may, without any farps 


4 coſts, and without filing any bill or bills for relief in equity tin 
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Of proceeding to recover Premiſſes according 1g 
the 4 Geo. 2. c. 28. by a Landlord having 
_ Right of Re-xgnTRY. r 


B Y the'® 4 Ce. 2. c. 28. / 2. after reciting, that inconve. 
niences often happen to Jandlords or leſſors in caſes of t. 
entry for non payment of rent, by reaſon of the many nieetic 
that attend the re-entries at common law, GG. 
Jt is enacted, That in all caſes between landlord and 
& tenant, as often as it ſhall happen that one balf year's ret 
% ſhall be in arrear, and the landlord, or leſſor to whom the ſame 
is due, bath, right by law. to re-enter for the non-payment 


© demand er re-intry, ſerve ꝗ declaration in cject ment far the ret 
&« very of the demiſed premiſſes ;' Or, in caſe the ſatne cannot be 
<< legally ſerved, or no tenant be in actual poſſeſſion of the pre- 
&« miſſes, then to affix the ſame upon the door of any demiled 
« meſſuage; or in caſe ſuch ejectment ſhall not be for'the te. 
© covery of any meſſuage, then upon ſome notorious place oi 
© the lands, tenements, or hereditaments, comprized in ſuch 
ee declaration in ejectment; and ſuch affixing ſhall be deemed 
<« legal ſervice thereof; which ſervice, or affixing ſuch declz- 
tc ration in ejectment, ſhall ſtand in the place and ſtead of a 
« gemand and re-entry; and, in caſe of judgment againſt the 
% caſual ejector, or non-ſuit, for not conſeſſing, leaſe, entry « 
« and ouſter, it ſhall be made appear to the court, where the « 
“e ſaid ſuit is depending, by affidavit, or be,proved, upon the | 


ee tijal, in caſe the defendant appears, that half a year's ret. an 


© was due before the ſaid declaration was ſerved ; and that no ſuf: ef 
&« fictent difireſs was to be found onthe demiſed premiſſes counta- an 
% wailing the arrears then due; and that the leſſor, or leſſars, il the 


&« ejectiment, bad power to re enter; then, and in every ſuch cak, to 
| © the leſſor or leflors in ejectment ſhall recover judgment and wi 
execution, in the ſame manner as if the rent in arrear. hal pla 

„deen legally demanded, and a re-entry made; and in caſe he 

© the leſſee or leſſees, his, her, or their affignee or afligners, tin 

or other perſon or perſons claiming or deriving under thi ſaid ma 

e leaſes, ſhall permit and ſuffer judgment to be had and rect the 

« vered on ſuch ejectment, and execution ta be executed ther. pa 


% on, without paying the rent and arrears, together with ful | 


* — 
— _ = 0 — = "Wi. " "xi. P 4 Y * 


® This ſtatute relates only to cements far non-payment of rent, 
where the landlord bas a right to re- enter. «la 
: ; wi 


a Ok Ejeltment, | 185 


Of proceeding to recover Premiſſes according to 


the 4 Geo. 2. c. 28. by a Landlord having a 
Right of RE-ENTRY. 


« within ſox calendar months after ſuch execution qxecuted ; then, 
« and in ſuch caſe, ſuch leſſee, or leſſees, Sc. and all others 


« claiming and deriving under the faid leaſe; ſhall be barred 1 


« or forecloſed from all relief or remedy in law or equity, 
« other than by writ of error for reverſal of ſuch judgment, in 
« caſe the ſame ſhall be erroneous ; and the ſaid landlord, or 


« ]eſſor, ſhall, from dun the ſaid demiſed pre- 


« miſſes diſcharged from ſuch leafe : and if on ſuch ejectment 
« yerdict ſhall paſs for the defendant, or the p vintiff ſhall be 
« nonſuited therein, except for the defendant s not confeſſing, 
« (7c, then, in every ſuch caſe, ſuch defendant ſhall have and 
« recover his, her, or their fol} coſts: Provided always, That 
« nothing herein contained ſhall extend to bar the right of any 


i mortgagee or mortgagees, of ſuch leaſe, or any part thereof, 


„ho ſhall, not be in poſſeſſion, fo as ſuch mortgagee, or 


« mortgagees, ſhall and do, within fix calendar months after 


© ſuch Judgment obtained, and execution executed, pay all 
« rent in arrear, and all coſts and damages ſuſtained by ſuch 
« leſſor, perſon or perſons entitled to the remainder or rever- 
« ſion as aforeſaid, and perform all the covenants and agree 
„ ments, which, on the part and behalf of the firſt leſſee or 


« leſſces, are and ought to be performed,” 35 
„filing a bill in equity, ſhall not have 
an injunRion, unleſs within forty days after the anſwer of the 


By ſect. 3. Ale 


leſſor, he bring into court ſo much as the leſſor ſhall in bis ſaid 


anſwer ſwear to be due, over and above allowances and cofts, 


there to remain till hearing, or to be paid to the leſſor, ſubject 
to the decree of the court: and in caſe ſuch bill ſhall be filed 
within the time, and after execution executed, the leſſor of the 
plaintiff ſhall be accountable only for ſo much, and no more, as 
he ſhall really make bond fide of the demiſed premiſſes from the 
time of his entering into poſſeſſion ; and if what ſhall be ſo 
made ſhall appear to be leſs than the rent reſerved on the leaſe, 
then the leſſee, &c, ſhall, before he be reſtored to his poſſeſſion, 
pay to the leſſor the deficiency,” “ 

Sef?, 4. Provided, That if the tenant, Cc. ſhall, at any 
time before the trial in ſuch ejectment, pay, or tender to the leſſor, 


c. or pay into court all the rent and arrears, together with 


coſts, then further proceedings on the ejectment ſhall ceaſe ; 
and if the leſſee, &c. ſhall, upon che bill filed as aforeſaid, be re- 
lieved in equity, ſuch leſſee, &c, ſhall hold the demiſed prewiſſeg 


according 


— 
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Of proceeding to recover Premiſſes according tg 
the 4 Geo. 2. c. 28, by a Landlord having 


Right of Re-enTRY. 


according to the leaſe thereof, without any new leaſe to be made 


thereof,” 


The courts had permitted the tenant to bring into court the 


arrears of rent and coſt, antecedent to this act. Salt. 597. 


Since this ſtatute, in cjeAment by a landlord againſt bis 
tenant, on à proviſo for re-entry for a forfeiture, the court of 
B. R. held, that the leſſor bringing Covenant for half à year! 


rent, ſubſequent to the time of the demiſe laid in the declaration 


in ejectment, was a waiver of the right of entry for the forfeiture, 


and an acknowledgment that the covenant then ſubſiſted. Tbe 


law will always lean * forfeitures, as a court of equity re- 


lieve againſt them. Doe er dem. Grompton v. Minſball. 
Kafl. 33 Geo. 2, | 1 7 
After an ejectment brought for the forfeiture of a leaſe on this 
ſtatute (there being half a year's rent in arrear, and no ſufficient 
diſtreſs on the premiſſes), if the landlord accept rent, it ſeems it 
ſhall be a waiver of the forfeiture of the leaſe ;. becauſe it is 8 
nalty, and by accepting the rent, the party waives the 4 
Cowp. 247. An action for doyble rent on this ſtatute for folding 
over, will be barred by an acceptance of rent, accrued ſince. + 
Tender of rent, before an ejectment delivered, ſhall ſtay the 
proceedings under this act. 2 Black}, Rep. 746. byy 
After judgment againſt the caſual cjecter, and before any writ 
of poſſeſſion executed, the court made a rule to ſtay the pro- 
| ceedings, on payment of all rent due, and coſts, it not being 
pretended, that the ejectment was brought on any other title 


than a re-entry for non-payment of rent. Stra. 909, | 
hings v. 


Per lord Mansfield, in the caſe of Doe ex dem. 
Lewis, Burr. 4 pt. 614. The true end of this act of parliament 
is to take off from the landlord the inconvenience of his conti- 
nuing always liable to an uncertainty 222 [from its re- 
maining in the power of the tenant to offer him a compenſation 
at any time, in order to found an application for relief in 112 
and to limit and confine the tenant to ſix calmdar months 
execution executed, for his doing this ; or elſe, that the landlord 
ſhould from thenceforth hold *s demiſed premiſſes diſcharged 
* the leaſe. 1 FE in _cjeQment 

n moving for judgment upon 2 declaration in ejecta 
delivered, — in Lr, f no tenant affixed on the premiſſes, 
according to this act of 4 Ces. 2. c. 28. the. courts require 
an aſidauit, that there was half a year's cent is arvene betay 
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Ot Ejoitment, 


of proceeding ta recover Premilics. according to 
the 4 Geo, 2. c. 28. by A Landlord having a 
Right of Re-xnTRyY, 


declaration ſerved, that the leſſot of the. plaintiff bad a right 
10 re-enter, that no ſufficient difireſs was to be found on the prey 
miſſes countervailing the arrears of rent then due, that the pre» 
miſſes were untenanted, or that the tenant could not be legally 
ſerved with the declaration (as the-caſe is), and that a copy of 
the — was — on he moſt nou ay what part 
of the premiſles, or the court will not give a rule for judgment, 
The af6davit muſt be to the following eſe 3. 


187 


George Hunt on the demiſe of 4. B. plgiatiff, 
e a geainſt | | 
( Richard Roe defendant in ejectmeot. | 
4. B. the leſſor of the plaintiff in this cauſe, and, Joby Dixon of, 
Ee. ſeverally make oath; and .firft, this deponent John 
Dixon, for himſelf, ſaith, that he this deponent did, ou the 
| day of | inſtant, | ſerve a true copy of the 
declaration ig ejetment hereunto annexed, and the Engl 
natice thereunto written, by affixing the ſame copy an the fireet 
dior, or outward dar, of the meſſuage in queſtion, mentioned 
in the ſaid declaration, and late in the poſſeſſion of Philip 
Howe : and this deponent, 4, B. ſaith, that half a year's 
rent then was and now is due, and in ariear to him this 
deponent, ſcom the ſaid Philip Howe, before the ſaid decla - 
ration was ſerved: and this deponent further ſaith, that he 
this deponent then was, and now is, landlord of the ſaid 
meſſuage ; and that the ſaid Philip Howe then was, and now 
is, tenant to this deponent, and holds the ſaid me ſſuage by leaſe 
from this depanent ; and this deponent alſo ſaith, that it ap- 
pears by the . ſaid leaſe, that he the ſaid deponent then had, and 
wow hath, power to re-enter on the ſaid 28 for the non gay- 
ment of the ſaid balf 274 rent; and this deponent further 
ſaith, that before the ſaid ejectment was ſerved, no ſufficient 
diſtreſs was to be found on the ſaid, meſſuage, countervailing 
the arrears of rent then due to this deponent. 9 
dworn, &c, a 


This offidavit is only neceſſary upon moving for udament 
againſt the cafual 4 1 after a * at A 14 for the 


ſenamts not g leaſe, entry and oufler. * 


[| 


188 Of Ejeftment;- 


Of proceeding to recover Premiſſes according to 
the 4 Geo. 2. c. 28. by a Landlord having 1 
Right of Re-enTRY, - Ro © 


But if the tenant appears, and the ejectment comer to a trial, 


all the matters in the above affidavit muſt de proved upon the 


trial. Per Denniſon juſt, in the caſe of Doe ex dem. Hitchingt v. 


Lewis, Burr. 4 pt. 614. ; | 
The late tenant, or other perſon, claiming title to the pre 
— has the ſame time to appear in as is allowed to tenantsin 
po eſſion. VB 6 - 4 N ; 
In ejedtment by a landlord, the tenant moved to ſtay proceed 
ings upon payment of rent, arrear, and coſts, according 1 


* ſeft, 4. of the above act. And, on a rule to ſhew cauſe, it vu 


inſiſted for the plaintiff, that the caſe was not within the 20, 
but that it was brought likewiſe on a clauſe of te, entry in the 
leaſe for not repairing ; and the leaſe was produced in court, 
However, the rule was made abſolute, with liberty for the 
V to proceed upon any other title. Piere ex demiſe 
ithert v. Sturdy, H. 1753. | *P 
Leſſors of plaintiff were both deviftes and executors, and in 
each capacity rent was due to them, Defendant moyed to ſtay 
proceedings on payment of the rent due to leſſots of plaintiff u 
deviſces, they not being entitled to bring an ejectment as exter- 
tors, There appeared to be a mutual debt due to defendant by 
fimple contract, and defendant offered to go into the whole ac- 
count, taking in both demands as dewiſees and executors, having 
juſt Alowatens ; which leſſors of plaintiff refuſed. The rule 
was made abſolute to ſtay proceedings, on payment of the rent 
due to leflors, as deviſers, and — 4 ' Duthworth ex dem. if 
Tubley and others v. Tunflall, Barnes, 184. *© © 
By this ſtatute 4 Geo. 2. where a landlord has a right of re- 
entry, and there is half a year's rent due and unpaid, and no 
ſufficient diftreſs on the premiſſes, or the ſame are untenanted, 
there is no occaſion for the landlord to make an aun entry, 
and ſeal a leaſe an the premiſes in the preſence of ſome perſon, 18 
muſt be done in all other caſes where the premiſſes are unte- 
nanted. The method of proceeding to recover which, by 3 
perſon claiming title, is as follows: 24 
Since this ſtat, of Ges. 2. in ſuch ejectment by leſſor v. leſſee 
on a condition of re-entry for non-payment of rent,” proof 
actual entry and ouſter is not neceſlary z nor need the demand 
of the money for the rent be proved, as formerly was required 
a4 appears by 1 Salk, 259. 2 Le. Rqn. 750. 1 
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De Gjettment. 189 


Of proceeding, in Ejectment on a VACANT Pos- 
$ESSION, or where the Premiſſes are uNT E- 
NANTED, 5 


I all caſes, where there is no tenant on hn gone. and 
the ſame ate vacant [except in the caſe of landlord and tenant, 
where the landlord has a right of re- entry, on half a year's rent 
being due and unpaid, and he proceeds according to the 

Geo. 2. c. 28. ante], the proceedings are in the old way by 
King a leaſe on the premiſſes ; and then, on the motion for 
judgment, there muſt be an affidavit of the ſealing of the leaſe, 
a the purport of it to be ſhortly ſet forth in the affidavit z and 
alſo in what manner the defendant got the poſſeſſion given to 
and taken from the leſſee (who is always made plaintiff), and 
bow the declaration was delivered to the defendant, that the 
court may judge of the regularity of the proceedings, 

The method of proceeding is thus: Wk 

A. (the perſon claiming title) ſigns the following letter of 
— to empower B. to execute a leaſe in his name of the 
premiſſes in queſtion to C. which is done upon the premiſſes, 
B. and C. being only thereon 3 then B. after having executed 
the leaſe to C. leaves him in poſſeſſion of the premilſes, who is 
turned out by D. to whom, while on the premifles, E. delivers 
a declaration in ejectment; and then, on affidavit of the due 
execution of the letter of attorney, and executing the leaſe in the 
above form, you move for judgment. 1 * 8 


The letter of attorney is to the following effect: 


« N VO all men by theſe preſents, that I A. B. Cc. have made, 
ordained, confiituted, and in my ſtead and place, and by theſe 
preſents. do make, ordain, conſtitute, and in my ſtead and place 
put C. D, of, &c. my true and lawful attorney, for me, and 
in my name to enter into and take poſſeſſion of all, Cc. in 
the tenure of, c. and when he hath taken poſſeſſion thereof, 
and for me, in my name, and as my deed, to ſeal and exe- 
cute a leaſe of the ſaid premiſſes unto E. F. of, Cr. to hold 
the ſame to him, his executors, adminiſtrators, and aſſigns, 
from laſt paſt, before the date hereof, for the term of 
_ years, at — yearly tent of a pepper · corn (if law- 
fully demanded), ſubject to a proviſo, to be void on my ten- 
dering of 6 d. to the ſaid E. F.“ 
In witneſs, . | 
H. H. maketh oath, that he was' preſent and did ſee A. B. 
of, &c. duly ſign, ſeal, and deliver the letter of attorney here» 


unto 
The 
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Of proceeding in Ejectment on a VACANT Pots 
SESSION, or where the Premiſſes are Ux TE. 
NANTE pP. e 


The leaſe referred to by the above letter of attorney: 
THIS INDENTURE mide, Cc. between A. B. of, Gt. 
of the one part, and E. F. of, Ot. of the other part, wit. 
neſſeth, that the ſaid 4. B. for and in conſideration of the 

ſum of five ſhillirigs of Iawful, c. to him in hand paid b 

the ſald E. F. at and before the ſealing and delivery of t 

preſents, the receipt whereof the ſaid 4. B. doth hereby ac- 


the ſaid E. F. his executors and admitiiſtrators, all, Gr. 
now or late in the tenure of, Sc. to have and to hold the 
ſaid herein before mentioned and hereby demiſed premiſſe;; 
with all and every their appurtenances, unto the ſaid F. F. 
bis executors, adminiſtrators, and afligns, from the _ 
day of laſt paſt, before the date of theſe preſent, 
unto the full end and term of five years from thence next 
ehſuing, and fully to be compleat and ended, yielding 3nd 
paying therefor, during the ſaid term, unto the ſaid A. Bi 
or his aſſigns, the rent of one pepper-corng at the feaſt of 
| yeatly (if lawfully demanded) > Provided always, ini 
theſe preſents are on this condition nevettheleſs, that if ib 
ſaid A. B. or his aſſigns, ſhall, at any time or times hereaſ- 
ter, tender; or cauſe to be tendered, unto the ſaid E. H 
the ſum of 64. that then and in fuch caſe, and from therice- 
forth, this indentore, and evety thing herein contained, 
ſhall ceaſe, determine, and be abſolutely void; any thing 
* herein contained to the contrary thereof in any wiſe notwith- 


ſtanding. v1 
SF Ls The attorney is to wtite the name 

| of bis principal. * 
Sealed and delivered as the act and deed of the above named 
A. B. by C. D. of, &c. by vittue of a letter of attorney to 
him for that purpoſe made by the ſaid 4. B. bearing date 
the day of this inſtant, being firſt duly ſtamped in the 

| preſence of  _ i-th 4 


The form of the affdavit requited of the proceedings in caſe ; 


of a vacant poſſeſſion, is as follows; | 1 


E. H. of, We. maketh odth, and faith, that be this deporient 
on, Ee. now —_ did ſee C. D. of, Sc. for * 


knowledge, hath granted, demiſed, ſet, and to farm let unts, 


SEA 
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nt, 
in 
the 
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Of proceeding. in Ejectment on a vacant Pos- 
SESSION, or where the Premiſſes are UNTE- 
NANTED, | 


the name of A. B. the leſſbr of the premiſſes in this cauſe, 
ſeverally enter upon and take poſſeſſion of part of the pre- 
miſſes. in the deed hereunto annexed mentioned, by en- 
tering into the firſt of the ſaid houſes, and putting his foot 
on the threſhold of the outer doors of two other of the (aid 
houſes, the ſame being locked and uninhabited, ſo that no 
other entry thereon, or poſſeſſion. thereof, could be made ot 
taken without force, And this deponent did then likewiſe 
ſee the ſaid C. D. after ſuch his entry into and upon the 
ſaid premiſſes, and whilſt he was in ſuch poſſeſſion theres 
of as aforeſaid, at each of the ſaid houſes; ſeal and deliver 
the leaſe hereunto annexed unto the plaintiff; and fut- 
ther ſaith, that after the ſaid leaſe, was ſo executed, this de- 
ponent did ſee the plainii f take poſſeſſion of the faid three 
houſes, with their appurtenances, by virtue of the ſaid leaſe, 
by entexing upon the threſhold of the faid outer doors of the 
ſaid three houſes, the ſame being then locked and uninhabit- 
ed, and no other entry to be made therein, ſave as aforeſaid ; 
and this deponent ſaith, that immediately afterwards, the d:- 
ſendant did enter each and every of the ſaid three houſes, 
and turned the plaintiff out of poſſeſſion thereof, by thruſti 
him out of the ſame ; whereupon this deponent did then = 
there deliver and leave with the ſaid defendant, a true copy of 
the declaration heteutito annexed, 1 


Sworn, e. 


The declaration muſt be delivered, as in other caſes, beſote 
the 476. day of the term, in order to entitle the hi, 
to judgment as of that term; and there needs no notice at all 
at the end of the declaration ; for inſtead of notice, the plaintiff” 
only gives one rule to plead as in common actions; and on no 
plea being put in within the regular time, by the rule the plain- 
tiff is entitled to judgment. E3 
In «5:4 ment for an empty houſe, a leaſe was ſealed upon the 
land, and a declaration delivered to the caſual ejeer, and judg- 
ment and execution had; yet becauſe they had not moved for a 
peremptory rule to plead, the judgment was ſet aſide, and in 
luch caſe there muſt be an affidavit of the ſealing of the leaſe, 
entry, fc. 1 Salk. 255, 

In caſes of vacan! poſſeſſion, no perſon claiming title will be 
let in by the courts to defend; but he that can firſt ſeal a leaſe 

| 7. 
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Of proceeding in Ejectment on a vacant. Por 
' SESSION, or Where the Premiſſes are UNrr- 
NANTED. 9 | 

on the premiſſes muſt obtain poſſeſion. Ball. Ni, Pri, g6, 


1 Barnes, 122. Andtherefore, the perſon claiming title mul 
reſort to his ne ejectment. | 


An ejectment on a vacant poſſeſſion in Landes or Midlife, 


on the 4th of Geb. 2. may be moved at any time in term, and iz 
not within the old rule concerning motions in ejectment, Trin, 
32 Car. 2. which relate only to declarations in ejectment 
upon tenants in pbſſeſſion, Barnes, 174. . 
Motion for judgment in London, on a vacant poſſeſſion, 


where the notice to appear was not on the fir? day, but in the. 


beginning of Micbaclmas term; the court made a rule for judg- 
ment, unleſs ſome perſon claiming title appeared within four 
days. Barns, 175. 5 
Motion that B and B. who claimed title to ſome lands and 
tenements in Middleſex (the poſſeſſion whertof was vacant), 
might be informed by the attorney for the perſon, who wa 


carrying on the proceeding in the old way, under a leaſe ſealed; 


on the premiſſes, of the names of the parties in ejeAment, in 
order that B. and B. might appear and defend the title, I. 
was urged for the attorney, that in · all caſes of a vacant poſſeſ. 
fion, unleſs ſuch as are within the 4 Geo. 2. concerning lan- 
lords and tenants by leaſe, with a clauſe of re-enty, no inſtance 
can be ſhewn, where any perſon claiming title hath been let i 
to defend; but he that ean firſt ſeal a leaſe upon the premitley 
muſt obtain poſſeſſion, and any other perſon claiming title may 
eject him if he can; and by the courſe of the court, no defence 
can be made in theſe caſes but by the defendant in the — 
ment, who is a real ejector. Barnes, 177. Ex parte Beawc 

end Burt. | 5 | 


* 
— 


on Ml Gf Proceeding | to recover Premiſſes by a 
TH MoRTGAGEE, : 


I a mertgagee of the premiſſes, having a right of entry, wants 

to get poſſc ſſion of the premiſſes, and the ſame are unte- 
nanted, the morigugee (hovid ſeal a leaſe, in order to nominate 
the es. 4 in cjeciment ; who is to be turned out by the nomi - 


Ot Ejettment; | 193 


mal d:fendant, and then the ejzfment mult be delivered to the 
nd is nominal defendant, to which declaration there. is no need of ng- - 
rin, ice as in other caſes, $04. 16k : . 
Such mortgagee, or leſſot᷑ of plaintiff, ſhould enter upon and 


take poſſeſſion of the premiſſes in queſtion, by going upon the 
land; or, if a houſe, by putting his foot upon the threſhold 
he houſe uninhabited ; and then after ſuch entry, and whit} 
he ſo remains on the premiſſes, ſea] and deliver a leaſe to/the_ 
nominal plaintiff, and give him poſſeſſion; and after.ſuch/leaſe 

js executed, and nominal plaintiff taken poſſeſſion, then the 
mominal defendant muſt come and put the plaintiff by, and take 
polleſion of the ſaid premiſſes ; to whom, while he ſo remains 


gellnent. of | N 

The above leaſe differs not from a leaſe for a term [which 
ride ante], only at the end is inſerted the following clauſe : ' 
Provided always, and it is the true intent and meaning of 
theſe preſents, that if I the ſaid leſſor of the ſaid E, F. my 
executors, adminiſtrators, or aſſigns, ſhall at any time hereafter 
tender to the ſaid plaintiff, his executors; adminiſtrators, or. 
aligns, the ſum of one ſhilling ; then theſe preſents, and every. 
thing herein contained, ſhall be void and of no effect. In wit- 
net Ws whereof, I the ſaid A. B. the leſſor of the plaintiff, have 
ed · et my hand and ſeal the day and year firſt above written, 
an} WI igned, ſealed, and delivered by the ſaid A. B. (leſſor or 
martgagee) to the ſaid E. F. the tenant or leſſee, cloſe to 
the threſhold of the door of the ſaid meſſuage, in the pie- 
knce of us, | | | 

0. 3 


9. A. 


Inſtead of the notice ät the foot of the declaration, there muſt | 


ee rule to plead given in this caſe, and the parties mult be all 


jeal perſons, | 
When the fule to plead is out, judgment may be figned, and 
5 plaintiſ has ho occaſion to move for judgment, as in other 
es. | | | L 


oripagee menus only to get into the receipt of the rents 


0 If a m 


nd profits of the eſtate, tic need not give notice to a tenant to 
You, th, © 2” NR I. quis 


n poſſeſſion, another perſon mult deliver the declaration in 


f Ok Ejeftment.- 


Of Proceeding to recbver Ptemiſſes by e 
MekrGAOEE. 


a bit, before btipgiug his ejeAment, though the be 
made ſubſequent to the tenant's leaſe. But in ſuch caſe; be 
mall not be ſuffered td turn the tenant out of poſſeſſion by the 
execution. White ix dem. Whatley v. Hawkins. Mich. 14 Ges. 3. 
Bull. M. Pri: 96. And though, in this caſe; the leaſe wu 
only from year to year, and, with reſpect to the Tait year, 
might be conſidered as a leaſe ſubſequent to the mo yet 
e court held it wbuld have been the ſame, if the leaſe were 
for à long term. „ 41 vir oy 
Ik a man makes à mortgage for years to 4. who, with. 
ont the mortgager's joining, aſſigns to B. who affigns to G 
—C, may bring, ej t againſt the mortgager z- for, upon 
executing the deed of mortgage; the mortgager, by the coe 
nant to enjoy till default of payment, is tenant at will, and the 
aſſignment of the mortgagee could only make him tenant at fi. 

ance, 1 Sath. 245. 

But it has been ſaid; that it would be otherwiſe, if the 
mortgager were to die, and his heir enter, and then the mort- 
gegee make an affignment without entry, or the heir of the 
mortgaget joining; for the entry of ſuch heir would be tor- 
tious, and conſequently, the mortgagee would be out of poſſeſ- 

ſion, and his aſſignment void; Jb:4. Tamen quare. 
In eſectment of tenants of the mortgager, he defended, un 
plaintiff only proved the mortgage, and ſuch proof was held not 
to be ſufficient; for he ſhould have proved the lands in poſſe 
ſion of the perſons to whom the ejectments were delivered, u 
the defendant only admits himſelf landlord to them of lands in 
their poſſeſſion, EDO ASS | | 

By the 7 Geo; 2. c. 20. An act for the more eaſy redemption 
and forecloſure of mortgages, after reciting; that . mortgaged 
« frequently bring actions of ejectment for the recovery ol 
„lands and eſtates to them mortgaged, and bring actiom of 
| © bonds given by mirtgagers'to pay the money ſecured by ſuck 
<< mortgages, and for performing the covenants therein col- 
<« tained z. and likewiſe commence ſuits in equity, to. forecio# 
« their mortgagers from redeeming their eſtates ; and the cour! 
of law, where ſuch ejectments are brought, have not pore! 
* to compel ſuch morigagees to acrept the principal monies? 
< intereſts due on ſuch mortgages and coſts, or to ſlay ſud 
* mortgagers* from proceeding to judgment and execution 
c ſuch aQions, but ſuch morfgagers muſt have recourſe d 
ts equity for that purpoſe ; in which caſe likewiſe, the courts" 
* Equity do not give telief until the hearing of th a 

9. i . 


to recover Premiſſes by a 


2 or Procebding 


Mog rOAGEE. 


be For remedy, We. it n mated, © That where atiy aQion hall 
de Bi © be brought on any bend, for p 5 
the WY « ach mortgage, or performance the Covenants therein con- 
„ © tained, of where any gien of efettment ſhall be brought in 
was WY © any of the courts at # er, great ſeſſons, or ſuperior 
ear, L courts of the counties palatine, by any mortgage, &r. his 
yet Wl © heies, executors, adminiftrators, or afligns, for the recove 
ee BY © of the poſſeſſion of any mortgaged lands, Ce. and no ſuit 
c ſhall be then depending in any of his majeſty's courts of 
- « Equity, for 6r touching the foreelofing or redeeming of ſuch 
( © mortgaged premiſſes ; jf the perſon, having right to redeem 
don BH * ſuch mortgaged premiſſes, and who ſhall appear and become 
ne. Wl © defendanit 9 * 1 hall at any time, pending ſuch 
ide action, moripuger, Ac. or, in caſe of bis tefuſal, 
fof» WY © hall bring — — . ſuch action ſhall be depending, 
« all the principal momes and intereſt due on ſuch mortgage; 
the WW © and alſ. ) all ſuch coſts as have been expended in any ſuit at 
t. law 1 equity upon ſueh morrgage [ſucti money for prin- 
the Wi © cipal, intereſt, and coſts, to be aſcertained and computed by 
* the proper officer of the court}, the monies ſo paid, or 
© brought into court, ſhall be deemed and taken co be in full 
© ſatisfaction and diſcharge of ſuch mortgage; and the court 


000 BY © ſhall and may diſehar ſuch morigager of and from the fame 
| not BN © accordingly z and ſhall and may, by rule of the ſame court, 
fief- BN © compel ſoch #ortgazes, at the colts and charges of ſuch mort- 
„„ © roger, to affigh, furrender; or reconvey ſuch mortgaged pre- 
„n © miſſes, and ſuch an intereſt therein as the mortgagee hath, and 
e deliver up all deeds, c. in his cuſtody, relating to the title 
tiot BY © thereof, to the merigager, who ſhall have paid or brought 
og BY © ſuch monies into court, or bis executors, 40. or other Foes 
bon as he ſhall appoint.” 
8 of The ſecond ſection enacts, That on bill of forecloſure 
(uot BY * brought in equity for the payment of the money, or in de- 
7 ic fault herd for the recovety of the-premiſſes, ſuch court of 


* equity, u application of the — having 2 to 
Duro ** redeem; 27 upon admijflion of the plaintiff's 4 
one! Bl © before heatih ate order therein; as if the cauſe had been 

3 brought to » nating, Sa 

l Provides, 4. That Bs . 
0 98 © the right of redemption is controverted or — due not. 
“ adjuſted, nor to prejudice any fubſequent mortgage 


u A judge made an order ban bo this 2 a lay ,the 
1 mrigazes's preceding i Amen, e bring Finer, 
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"Of Proceeding to recover Premiſſes by 2 
MoRTGAGEE, 


inteteſt, and coſts, into court; and a rule was made to make 
the order a rule of court ni/i cauſd. But it afterwards appear- 
ing to the court, that notice had been given by the mortgagee to 
the mortgager, that he inſiſted upon payment of two bonds; 
which were a lien upon the eſtate, the caſe was adju to 
be out of this act, and the rule ni was diſcharged. T7 
177. 110 | | | 
* to ftay proceedings in ejectment, on payment of 
 mortgage-money and coſts, purſuant to this act; on\ſhewing 

cauſe, the plaintiff produced an affidavit, that the morkgare 
had been at great expence in neceflary repairs of part of ths 
premiſſes in his poſſeſſion (the ejectment was brought for 


the reſidue), and therefore prayed, that the 3 ys 
er Cu, 
The pro 


be directed to make allowance for ſuch repairs. 

The rule muſt follow the words of the ſtatute. 

i will make juſt allowances and deductions. Barn, 
176. 

Rule on fat, 7 Ger. 2. to ſhew cauſe why proceeding ſhould 
not be ſtayed, on payment of mortgage-money and coſts, wa 
made abſolute; the leſſor of plaintiff, aſſignees of the mon- 
gagee. inſrſted to be paid a. bond, and a ſimple contract debe 
due to themſelves in their own right. Per Cur. A bond 
is no lien in equity, unleſs where the heir comes to redeem, 
Barnes, 182. | 
In Mich. term, 20 Geo. 3. B. R. a caſe reſerved from the 
Oxford circuit came on reſpecting a mortgagee's getting into 
the receipt of the rents and profits of the eſtate, Caſe was a 
follows: The plaintiff obtained a leaſe of the N from 
H. 1 January 1772, for twenty years, rendering 40 J. rent, 
— the 1 af May. In Mo 1772, H. Xx — to 
the defendant G, The leflee entered at the commencement 
of his term, and had paid all the rent to H. except 281 
Afterwards, in Nov. 1778, H. became a bankrupt, the ſaid 
28. being due to him for rent from the plaintiff; and mort 
than that due from the bankrupt to the defendant G. for in- 
tereſt on the mortgage. 31 December, notice was given 10 
the plaintiff. of the bankruptcy of H. and a demand of. ths 
rent due was made by the aſſignect; and on 1 30h January fol 
lowing, notice was alſo given to the plaintiff of the mortgige, 
and a demand made of the ſaid rent in arrear by the defendant] 
G. the mortgagee; which not being paid, P. the other defend, 
ant, by the direction of G. diſtraloed for the ſaid rent, and 
gave notice. On wWhieh the plainti brought tre ſpaſs; AP 


PI 
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Of Proceeding to recover Premiſſes by a 
| MoRTGAGEE. 


court held, that the morigagee had the legal intereſt in the 
premiſſes; and that, after notice had been given by him, he 
might diſtrain for the rent due, and not paid to the morigager 
before notice, to ſatisfy the arrears of intereſt due to him on 
the mortgage. Moſs v. Gallimore and Pyott, Vide the Caſe. - 
Dougl. 266. | | RE BOTTLED 
Since this caſe, it has become a common practice for a mort- 
gage, when he only means to get into the receipt of the rents 
to keep down the intereſt, to give notice to the tenant of his 
mortgage, and to pay the rents to him; inſtead of reſorting to 
an ejectment. . 15 
Where there are two or more mortgages, the court will not 
ſay proceedings, and compel a redemption of one mortgage 
only, upon payment of the principal, intereſt, and cofts on 
that mortgage, without paying the reſt, Roe ex dem. 
Kaye V. Soley, aſſignee. Mi, 2 11 Geo, 3» C. B. 2 Blaci /. 


Rep. 726. 
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Of amending the Declaration in Ejectment, ſtay- 
ing Proceedings, eonfalidating ati 
&c. % 


IT. % ryle in both courts, that go declaragion in gun 
can be amended before appearance; and. after appearance, 
amended only in form, but not in the demiſe, ot other matter 
of ſubſtance. Vid: Barnes, 186, * 1 
In the deelaration delivered to the tenant in p- ffeſfion, the 
ſaid Tame, inſtead of John, was ſaid to entet by, virtue of the 
demiſe; and the court refuſed to amend it, for they confi 
dered it as'proceſs : and Mr. juſtice right cited a caſe,” Hi, 
15 Geo. 2. where the premiſſes were laid to lie iti Twickeahon 
and //leworth, or one of them; and the court refuſed to let the 
plaintiff amend by ftriking ont the disjunRive words. zn 
211. 166; "IFY 
But if the declaratjpns delivered be right, it ſeemę, that they 
will be a ſufficient warrant to amend the declaration ox recur 
by. ide 2 Ld. Raym. 896. IS EW NTT 
The demiſe was laid in 1697, inſtead of 1696 z— 1697 net 
þeing come at the time of the trial. And it was holden not 
— be amendable after verdict, becauſe it would be another 
title. | e 5 
The term in ejectment being near expiring it was 
without any conſent, from five years to ten years. Qats .. 
Shepherd, Stra. 1272. But vide Salk. 257. if the term expites 
pending the ſuit, it cannot be enlarged without conſent. | 
And there ſaid, that a common law court will not enlarge 
the term in ejectment, where the plaintiff has been hung up by 
an injunction out of Chancery, without conſent, bo . 
A cauſe was hung up fo long by agreement, on ſpecial ver- 
— that the term expired, and the court would not enlarge 
t. | ; U 5 . a * Lot 4 
On ſpecial verdict in ejeftment, the matter of law had been 
argued, and the court having taken time to conſider, plaintf 
moved to enlarge the dewiſe, which was near expiring z but 
defendant not conſenting, the court declared they Had no powel 
to enlarge the demiſe without conſent. Barnes, 8. 
Declaration in ejeAmient amended by making the verbs it 
the plural number, hey entered, inftead of be entered, kt. 


Stra. 807, . a 6 
On a rule to ſhew cauſe, why a declaration in ejectment 
mould not be amended on payment of coſts, by altering tt 


time of the demiſe, where the plaintiff had been barred 1 


. 
* 


* 


Df Egan. 1 


of amending the Declaration in EjeQment, ſtay- 
15 Pr aceedings, eee Decla:! 0. 


2299 


fine peu bringing a new Ty the rule was made ihrn. 


Burr. Rep. 4 pl. 2446. 
The term in c evt was enlarged, being, 75 5 
Jears befor the nor on payme1 175 Fan 1 
being at i al jury Ruck, 
— down 6, 9 dee ine miſtake w diſcovered. 
is dem. Jae v. Kli. C. P. Kit. * 48. 3. 2 


004 declar demi delivered i 

houſes in lee the. hoe 6 —.—— om 772 ge me 

and on Magjon to capſalidate hes. and put them all 

upon ſuggeſtion tet the tixle was ibe ſame. in, 0 2 

refuled- it; 4 for they 1 io Je tr 1.5 * aye fucd 0 

x ien different —＋ it wauld -— go 
on agaioft all, when perhaps he might 1 n we af 

tem only, Sers. 1149. 

But in C. B. on motion to conſolidate foxteen geltmentr in 
one, after fixteen ſeveral iſſues joined, and though. it was yrged 
for the plaintiff, that the iſſues were delivered ànd paid for a 
long time ago, the court held, that it was neceſſary for the de- 
fendants to pay ſor he Ines to prevent judgment, and orderegd 
the ys to be con | 

B. Each —— contained 2 large number of. —2 
— and they were word for word the ſame. Had cach 
been for one moſſusge only, the plaintiff might bays tried them 
ſeparately, Barnes, 176. 

Proceedings were ſtayed till the leſſor of the plaintiff ſipuld 
yer- give ſecurity for the caſts [bis refdenge being in Iceland, - 
age WY tough this gement was brought under the direRign of the 
court of Chancery, and 40. ſecurity had been in 
there. Burr. 4 K. 1127. 

If the leſſor of the plaintiff is an infant, e court on moticn 
will oblige him to name a good plaintiff who will be anſwetable 
far "coſts; Stra. 694. 932+ \Harnes, 183. | 

iP aihdevie af the death af e 
made to ſhew cauſe, why proceedings ſhauld not be Bayes, tu 
ſome perſon gives ſecurity for defendant's colts, if pny {hail 
be adjudged to him. Ihe court thought ſecurity. ought the 


37 n 853 EE 


= 28 


IA A; 


2 but plaintiff's attorney undertak ing for ann 
luch coſts, the rule was diſcharged. fs $49»; . 
If a ſecond ejeckment is brought, the coſty of 'the kid ast 


being paid, the court on 37 will flap 3 
904 | 


proceedings in a new one, till the coſts of 


Of amendiog the Declaration in Ejectment, oy 


ing Proceedings, conſolidating Declarations 
a> 1 3 nen 


tin thoſe coſts are paid. Lord Conyng/by's eaſe. Stra. $48 


bid. 1152. So proceedings ſtayed in error, and a "ſecond 
ejectment, the plaintiff not being able to ſhew that the writ d 
error was brought with any other view than to keep off the pay- 
ment of coſts, ' Stra. 5854. een 
All the courts conſider a former ejectment in another court, 
as they do a former ejectment in the ſame court, and will ftiy 
| 2 former are paid 
. * a | * | 35, #15 Sf 
In C. B. proceedings in a fecond ejectment were ſtayed the 
day before trial, till the coſts of the former ejectment in B, N. 
were paid. 2 Blackſ. Rep. 1158. | 
So proceedings in a ſecond ejectment ſhall ſtay, till the coſt 
of a former are paid; though in ſuch former ejectment the 
_ of plaintiff never entered into the conſent rule. 2 Nach. 
A + of ejectment had been brought on the demiſe of the 
ſame leſſors, wherein defendants had a verdict, and obtained an 
attachment againſt R. M. one of the leflors, for non-payment 
of coſts'; ' whereupon he was arreſted, and detained in cuſtody: 
and a new ejectment being brought, defendant moved to ſtij 
the proceedings till the coſts of the former were paid. But p 
Cur. the leſſor of plaintiff being in cuſtody upon the attach» 
ment for coſts, which is in nature of a ca. ſa. there is no reaſon 
to grant the rule; Borg, 3860. Pt eh n 


ut where the plaintiff in ejectment having declared on one 
demiſe, to which not guilty was pleaded ; but afterwards find- 
Ing it neceſſary to add another demiſe of truſtees, he delivered 
a new ejectment on the double demiſe; and on motion to ſtay 
proceedings on the laſt, till payment of coſts, and for notice 
Where the leſſors Were to be found [grounding the motion, 3 
to the firſt part, on lord Conyng ſby's caſe; and as to the lattet, 
on the common caſe of a qui tam; betauſe here the leſſor wis 
to enter into a rule},—the court granted the laſt part; but a 
to the coſts, they ſaid, it was never done but where it appeared 
the party was vexatious, or had run the defendant to a great 
expence; as was lord Conyng /by's caſe, who came for a trill 
at bar on his new ejectment, after the former cauſe” ww / 
ready for the bar, which was a matter of mere favour, it 
which they might make their own terms. Short v. King 
Stra. 681. i , * oF 1 n 


4 
— 


J 
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of amending the Declaration in Ejectment, ſtay⸗ 
ing Proceedings, conſolidating Declarations, 


The leſſors of plaintiff delivered three ejectments in C. B. 
and two in B. R. for the ſame tenements, and made the de- 
fendants attend at five affizes, but countermanded in time to 
fave coſts z and on application to ftay proceedings in the laſt 
ejectment, till coſts paid of the former, on account of the 
yexation, — The court would not do it, inaſmuch as coſts were 
not demandable by the rules of the court, Stra. 1099. 

The court will not give plaintiff leave to diſcontinue after 
a ſpecial verdict has been had, in order to adduce freſh proof 
in contradiction to the verdict. Roe er dem. of Gray v. Gray. 
C. B. Eaft. 12 Geo, 3. 2 Black, Rep, 5 15. 


5 1 


2 


— 


$0 Ot Ejeiment, 
Of making up the Nis PRIUS Record in 
0 Ejectment. * 


F the tenant or landlord appears, the plaintiff having got the 
* Plea and rule, muſt draw Ar entitling it of the 
ſame term as the plea is of; theg copy the conſent rule and 
annex the ſame to the iſſue ; indorſe 
trial, and deliver the ſame to the defendant's attorney, chargi 
44. per ſheet ; and alſo for entering the plea and conſent fuk. 
The'defendant's attorney muſt pay for the iſſue, or the plaimif 
A judgment. hs N00 r 
The mf pris records ig ejectment are made up in the {ame 
manner ag niſi privs records in other actions, for hich ſee the 


- 


firſt yolume, obſerving the dittineton between proceedings by 


original and by bill,  _ _ 7 "Be 
if the plaintiff, after iflue, and before the trial, enter into 
part, the defendant may, at the aſſizes, plead this as a ple 
puts darrein continuance, in bar to the plaintiff's action; but it 
is at the diſcretion of the juſtices, whether they will receive it; 
but if they do, it ſtops the trial, and the plaint ä is not to re- 
ply to it at the aſſizes; but the judge is to return it as parcel 
of the record of ni privs. Telu. 180. Cro. Car. 261. | 
The plaintiff has a right to proceed, both for the poſſeſſion 
and the treſpaſs; and therefore the death of the loſſor [though 
only tenant for life], is no abatement ; but if the plaintiff, in 
fuch caſe, inſiſt to go on, the court will oblige him to give ſe- 
curity for payment of the coſts, in caſe judgment go againk 
him. Stra. 1056. | 
There can be no alteration in the declaration in the iſſue 
from the firſt declaration delivered, only in the defendant's 
name. And on motion, B. R. made a rule, that the iſſve 
ſhould be made according to the declaration delivered againſt 
the caſual getlor, it having been altered as to the demiſe, Ii. 
Raym, 1411. | 7 
After defendants bad appeared, pleaded, and entered into the 
common rule by conſent, their attorney neglected to pay for 
the iflue-book, whereupon judgment was ſigned againſt the c- 
ol gjefler ; which, on motion, was ſet aſide as irregular. 
aintiff might have ſigned judgment againſt defendants, who 
had appeared, for non-payment of the iſſue-book, but not 


againſt caſual ejeftor, Barnes, 253; 


thereon the notice fir 
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Of the Trial in Ejectment, and of Judgment 
againſt the CASYAL Ex croR far the Defend- 
701 not appearing and confeſſing, &c, at the 
Trial. 3 


I, en the trial the defendant will pos oppoycs pojl conf 

2 a7 ay fs the 1 ca LN | 
conie Co $ aftor 1 & Wit de rule, 2 
then to E the nel zl bim; and pray to * it 
indorſed an the pgfeg, that the nonſuit was for not canfeſing 
laſe, entry and oer, and then upon the return of the He, 
n wi be ea yer . * the 

efendant hag nat complied with the term oft upon 
which the court Try him to be the defehdant, Alter- 
wards, on application to the maſter or prothenatary, coſts yill 
be taxed upon the rule for confeſling leaſe, entry ang qufter z and 
if the ſame. art demanded of the defendant, and he refuſes to 
pay them, the court will, on moon and affidavit of ſuch rey 
fulal, grant an attachment againſt him, Salk. 259. 2 

If tbete be ſeveral defendants, and ſome of them do not appear 
and confeſs, according to tbe old method, a verdict was to be 
taken for them. And the go/fee was indorſed, that the yerdict 
was for them becauſe they did nat confeſs; and then the plain» 
tiff, upon the return of the paſtea, daß e againſt the ca» 
ſual ejectot for fuck lands as were in the poſſeſſion of thoſe who 
did not confeſs. Clarmore v. Searle & al. Ld. Nam. 729. 

But it is faid in Salt. 456, that by a rule made 4 An. in 
B. R. In ſuch caſe the plaintiff all go an againſt thoſe who 
will confeſs, and ſhall be nonſuited as to thoſe who will not 
confeſs ; but the cauſe of the nonſuit ſhall be expreſſed on the 
record; and then upon the return of the peſſea, the court being 
informed what lands were in the poſſeſſion of thoſe defendants, 
judgment ſhall be entered againſt the caſual cjector as to them. 
Mr, Buller, in bis Nif Prius, ſays, that he could find no ſuch 
rule in the printed book; and that in the caſe of Ellis v. 
Knowles, E. 7 Ges. 2. C. B. 1 Barnes, 118. upon the above 
precedent of Claxmare v. Searle & al. judgment was given, 
on motion, againſt the caſual gjector, as to ſuch of the defend- 
ants as were acquitted at the trial for not A appeared 
by indorſement on the 4 which ſeems to be the right way. 
Vide Bull. Ni. Pri. 98. 


A rule was made to ſhew cauſe, why a non-prof. for not con- 
feſling leaſe, entry and oufler, ſhould not be ſet aſide, there be- 
ing a material variance between the iſſue and the record; the 
icicndant therefory did not cafe: Fur Car, Conkellign would 


| 
i 


204 Of Ejedtment. | 
Of the Trial in Eje&tment, and of Judgment 


againſt the cAsUAL EjecTor for the De. 
fendants not appearing and confeſſing, &c, at 
the Trial. Sha uk, 


not have been a defence ; defendant might have afterwards 


moved to ſet aſide the verdict for the variance; the non ptoſ. is 
regular; but let it be ſet aſide on payment of coſts. Barnes, 


175. N > 

pon we wi, one of the defendants confeſſed leaſe, entry 
and ouſter, and a verdict was found againſt him for one third of 
the tenements in queſtion, The other defendant did not con- 
feſs, and agaipſt him plaintiff moved for coſts, which in this 
caſe he could not have upon the common rule by conſent. The 
court made à rule to ſhew cauſe, which was afterwards made 
abſolute, no cauſe being ſhewn. Barnes, 121. | 

Verdict againſt defendant AF. who on the trial appeared, and 
confeſſed leaſe, entry and ouſter ; the other defendants did not 
appear and confeſs ; thereupon they, according to the uſual 
practice in ſuch caſe, were found not guilty, —Plaintiff obtained 
leave to ſue out an Babere facias poſſeſſionem on the judgment 
againſt the caſual cjector as to them, and got his coſts taxed on 
the poftea; for which coſts he thereby could only have remedy 
apainſt defendant 4. He then moved that the prothonotary 
ſhould tax his coſts againſt B. (one of defendants who did 
not appear and confeſs), on the common rule, by conſent en- 
tered into for him, whereon a rule was firſt made to ſhew 
cauſe, and afterwards abſolute. Barnes, 149. . 
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Of proceeding when the Plaintiff is nonſuited 
at the Trial, and of the Plaintiff's recovering 
his Coſts of àa Nonſuit for not confeflin 


&c. | 


I a verdif? is given for the defendant, or the plaintiff is non- 
ſuited for any other cauſe than for the defendant's not con- 
feng leaſe, entry and ouſter, the defendant muſt proceed to tax 
his coſts on the peſlea as in other actions, and ſue out a capias 
ad [atisfaciendum againſt the plaintiff; and if upon ſhewing the 
ſaid writ under ſeal to the leſſor of the plaintiff, and ſerving 
bim with a copy of the rule by conſent to Confels leaſe, entry 
and ouſler, the leſſor of the plaintiff does not pay them, the 
court will grant an attachment againſt him, 

If the plaintiff is nonſuited, he may pay the coſts to which 
of the defendants he pleaſes. Stra. 516. 
The plaintiff in ejectment is a mere nominal perſon, and 
tuitee for the leſſor; and therefore he cannot releaſe the action 
vithout being guilty of a contempt ; or if an action for meſne 
profits after recovery be brought in his name, and he releaſes it, 

he may be committed for a contempt, 

So the cajual ejector is only a nominal perſon, and has no in- 
tereſt in the premiſſes, therefore a caſual cjector cannot conſeſs 
judgment. Stra. 531. 

The nominal plaintiff and caſual ejector Rand in the ſame light ; 
the nominal plaintiff cannot releaſe the action; the caſual cjector 
cannot bring error. Barnes, 189. | 

Defendant at the trial did not appear to confeſs, &c. a non- 
fait happened; and afterwards the plaintiff's leſſor, inſtead of 
taking his remedy for the coſts taxed upon the common rule as 
be ought to have done, entered judgment againſt the caſual 
tjeflor, ſued out a ff. fa. againſt the defendant's goods, and le- 
vied his coſts thereon, acting as ſpecial bailiff himſelf, An 
action being brought for this irregular levy in B. R. the de- 
fendant moved in C. B. to ſet aſide the ff. fa. and the court or · 
dered reſtitution to be made, and the defendant's coſts to be 
paid by the leſſor and his attorney; and by conſent the action 
in B. R. to be diſcontinued without cofts, and no other action 
drought. Barnes, 182. | 

Defendant, the landlord admitted to defend by ſpecial rule, 
did not appear at the trial to confeſs leaſe, entry and ouſter, 
whereby plaintiff was nonſuited. Plaintiff produced the peftea, 


aud moved for leave to take out execution againſt the caſual 
' ; £1067 gr 5 
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Of proceeding when the Plaintiff is nonſuited a 
the Trial, and of the Plaintiff's -recovering 
his Coſts of a Nonſuit for not confeſling, 


ejellor, upon the judgment ſigned by virtue of the ſpecial rule ty 
defend, which was granted abſolutely. Barnes, 182. | 
Though defendant confeſs leaſe, entry and oufler, yet he ma 
deny that he is in poſſeſſion of the ptemiſſes for which the 
plaintiff goes, and put the plaintiff upon proving it; and if he 
cannot, he will be nonſuitad. Smith v. « Tr. 21 0, 2 
on a caſe reſerved, 
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" MENT. 71 


A5 the verdict is the ground of the judgment, it ought not 


to be entered for- more land of different parcels than the 
defendant was found guilty of by the verdiQ ; but a variance 
between the verdict and judgment occaſioned by the miſpriſion 
or default of the clerk in entering the Judgment, is not fatal, 
but bath been amended by, the court after a writ of error 
brought, —As where the plaintiff had judgment, ** That he re- 
ever his term of a prongs and ten acres of land, and the ver- 
ict acquitted the defendant guoad the land [by which the judg- 
ment was larger than the verdict], and, becauſe it to 
de the 1 of the clerk, who had not purſued the verdict 
which ought to have been his guide in making up the judg- 
ment, and no miſtake in point of law in giving the judgment, 
therefore the party ought not to ſuffer for his — ſince 
the ſtatute of 8 H. 6. c. 12. gives the judges, in affirmance of 
their judgment, power to amend and reform what in their diſ- 
cretion ſeems to be the miſpriſion of clerks. Oey 

If the plaintiff has a verdi& for all, the entry of the judg- 
ment is, that “ the plaintiff recover his term againſt the defendant 
if and in the premeſe aforeſaid;” and till the ſtatute 5 & 6H. & 
AH. took away the capiatur fine, there uſed to be alſo judgment 
qued capiatur. Carth. 390. | 

But if the judgment in ejectment be entered, that he re- 
cover poſſeſſion of the term aforeſaid/” this is as well as if it had 
been, „that he recover his aforeſaid term,“ becauſe both ſig - 
nify the ſame thing, the poſſeſſion itſelf being to be recovered 
on the habere facias peſſeſſmnem. Law of Ejeft. Oey 

And hence it is, that if the term expires pending the ſuit, the _ 
plaintiff cannot recover the poſſeſſion, becauſe the court cannot 
give the plaintiff judgment for the land, when it appears upon 
the face of the record that his title to it is determined: yet he 
ſhall have his judgment for damages, becauſe the treſpaſs ſtill 
remairied, Sav. 28. Co. Lit. 285. | | 

If a material witneſs for defendant be alſo made a defendant, 
the right way is for him to let judgment go by default; but if 
he pleads, and by that means admit CNN a in poſſeſſion, 
the court will dot afterwards, upon motion, ſtrike out his name. 
But in ſuch caſe, if he conſent to let a verdict be given againſt 
him, for as much as he is E to be in poſſeſſion of, I ſee 
no reaſon why he ſhould not be a witneſs for another defendaat. 
Bull Ni, Pri. 99. | 

If the defendant be acquitted of part, and judgment be 
entered gurd def. fit quirtus quoad, c. that part whereof he is 

| ir acquitted, 
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acquitted, this is error: becauſe the judgment in this action 

is not final as in the writs of right, and the judgment in this 
action does not protect the defepdant from any further ſuit, 
but only quits againſt the title ſet up by the plaintiff in that 
action. But ſince it appears that the plaintiff's demand ws 
groundleſs as to that part whereof the defendant was ac- 
quitted, the judgment as to that part muſt be ſet down to 
be gued drf. eat inde fine die. The plaintiff as to that having 
no further cauſe to detain him longer in court, Cro, Ela. 


63. + 
l it one of the defendants die after a verdict, the plaintiff ſhall 
| have judgment againſt the ſurvivors, on his ſuggeſting the death 
of one on the roll ; but then the judgment muſt be entered as to 
the perſon deceaſed, quod quer. nil capiat, Moor. 469. Cre, Cir, 
515 14. Jen. 401. Law Zject. 97. 8. | 
If an ejectment be brought againſt baron and feme, and 


the plaintiff hath a verdict againſt both, and before judgment 
the huſband dies, the plaintiff may, on the ſuggeſtion, have 
Judgment againſt the wife; not only becauſe this is a treſpaſs 
committed by the wife, and that therefore ſhe is puniſhable 
for her own act, which is injurious to another; but becauſe, 
where the wife is found guilty of the ejectment, ſhe muſt hare 
obtained that unlawful poſſeſſion, either jointly with her hul- 
band, and then it ſurvives, or elſe ſhe had the whole poſſeſſion 
in her own right; and in either caſe the plaintiff may punilli 


her, and recover the poſſeflion, which is wholly in her on the 


death of her huſband, Roll, Rep. 14. Cro. Fac. 356. 

It was formerly held, that if a demiſe was laid in the decl- 
ration for a longer term than the leſſor had intereſt in the pre- 
miſſes, the plaintiff could not recover. Per Hale. Tr. 27 Car, 2: 
But upon an objection made at ni. pri. where the demiſe wu 
laid for a longer term than the leſſor had title; and 2 Li, 
140. Brown, 133. were cited in ſupport of it, lord Aan 
ſaid, ** There is nothing in the objection, for if the leſlot 
have a title, though but for a week, he ought to recover ; for 
the true queſtion in ejeAment is, who has the ang: right, 
Suppoſe a perſon has an intereſt for three years only, and ſhould 
make a leaſe for five, it would be good for the three years, 
Bull, Ni. Pri. 106. 80 | | 

If plaintiff after iſſue, and before trial, enter into part, the 
defendant may at the aſſizes plead this as a plea puss dar reit 
continuance in bar to plaintiff's action; but it is at the diſcretiod 


of the juſtices whether they will receive it; but if they * 6 
; . \ — ' . * 0 
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flops the trial, and the plaintiff is not to reply to it at the 
affizes, but the judge is to return it as parcel of the record of 
fl, pri. Telu. 180. Cro. Car. 26r. 

The tenant in poſſeſſion not appearing at the trial to confeſs 
laje, entry, and ouſter, judgment was entered againſt caſual 
ejector. A. an attorney, brought a writ of error in the name 
of the caſual cjector, which he was ordered to nonpros at his 
own expence, and pay coſts; but was excuſed from farthet 
cenſure, it appearing that he had been informed by ſome of 
the curſitor*s clerks, that ſuch writ of error might be brought. 
Barnes, 181. h 4 

A writ of error will lie on a judgment in ejeAment, quid. 
reuperet, &. Carth. 20 5. 


Vor. II. 1 BS Of 


Df Cjettment, 
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II by any intendment a judgment in ejectment after a verdid 
can be made good, the court will do it. As. where © 
error brought aſter judgment for plaintiff, that he recover his 
terms, when the declaration was on two ſepatate demiſes, by 
two different leſſors of the very ſame premiſles, and for the 
very ſame-term; and though objected, that the judgment being 
to recover his tens in the ** number, was wrong, as both 
the .leſſors could not have title to the ſame premiſſes at one and 
the ſame time, the court affirmed the judgment. And the 
chief juſtice cited a caſe, Trin. 4 & 5 Geo. 3. Fiſher and 
Hughes, where, upon three demiſes, by ſeveral leſſors of the 
ſame premiſſes, and judgment as to two demiſes, was en» 
tered for the plaintiff; and as to the other, for the defendant; 
the objeQion being, that there was judgment both for the plaintif 
and defendant, yet the court held the judgment right. 1 Vi. 
S. C. Stra. 1180. 

So, where after judgment to recover his term, when there 
were two demiſes of different lands, and error brought, and 
objected, that the judgment being in the ſingular number to 
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recover his term, was wrong. Per Cur. The judgment is to 


recover his term de & in tenementis prædict. which redinu 
ſingula ſingulis is well enough, for there is but one term in each 
part of the premiſſes. Stra. 835. | 

But where on motion in arreſt of judgment, the words in 
the declaration being one meſſuage or tenement, which is tod 
uncertain, as tenement is all a man holds, and after judgment, 
the ſheriff cannot tell of what to deliver poſſeſſion, the coun 
made a rule to ſtay judgment till cauſe ſhewn, and afterwards 
judgment was arreſted, Barnes, 174. 

The ejectment was brought for one meſſuage, with the ap 
purtenances in the pariſhes of A. or B. or one of them; and 
though after a verdict for plaintiff, judgment was arreſted for 
the uncertainty. Barnes, 184. 

The 2811 notice at the foot of the declaration, was ſub- 
ſcribed by the nominal plaintiff, inſtead of the caſual ejectot, 
which the court held bad, and diſcharged the rule for judg- 
ment. Barnes, 172. The ſame caſein B. R. H. 2 Ges. 2. 
Barker v. Merifield. =o, | | 

After verdi for plaintiff in ejectment, and motion in arreſt 
of judgment, becauſe the demiſe was laid on a day not then 
arrived, held to be no objection. Burr. 4 pt. 1159. 

The death of the plaintiff in ejectment, is no ground for 3 
motion to arreſt the judgment. x Mod. 252. 
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| Of arreſting the Judgment in EJECTMENT. 
1 In ejectment againſt te defendants, the declaration was, 
* that he entered inſtead of they entered; and on motion in arreſt 


0 of judgment, the court at firſt he d it to be bad, but afterwards 
| ordered it to be amended on the authorities of Cre. Jac. 306. 
And plaintiff had judgment. Salk. 48. 


1 Treſpaſs and ejectment by original; motion in arreſt of 
* judgment upon a fault in the original {for a bad original is not 
the WY beped by verdict]; but the maſter cerufying there was no oti- 
igel at all, the plaintiff had judgment, though in his declara- 


de bon be recited an original. 1 M4cd. 3. | 
The plea of the landlords and tenants, who had appeared 
with the filazer, and entered into the common rule, was lett 
darin ide prothonotacy's office, entitled with the true name of the 
7 cule; but, by miſtake, in the plea was inſerted the name of 
Nee plaintiff's „/r (as complaining) inſtead of that of the 
vere omine] plaintiff; upon which the attorney, conceiving the 
plea to be a nullity, ſigned judgment againſt the - caſual 


1 eqdor; which judgment, upon application to the court, was 
ok añde with colts, Barnes, 191. 


* Where judgment is obtained againſt the caſual ejector, and 
* atrial is not loſt, the courts will, on the defendant's appli- 

ation, his payment of coſts, and entering into the common 
vie, to confeſs leaſe, entry, and ouſter, ſet alide ſuch judgment 


Ty in cjecAlment (as well as in other actions), and not put the 
* enant to the charge, inconvenience, and hazard of recovering 
v9 bzck his poſſefion, by another action. Stra. 975. | 


There is no diſtinction between a judgment in ejectment upon 
2 virdic?, and one by default ; in the former, the plaintiff's 
Tight is found, in the latter, confeſſed. Burr. Rep. 4 pt. 667. 
A regular judgment in ejectment may be ſet aſide both in 
R. and C. B. Stra. 975. | | 

la the declaration in ſtating the demiſe, the ville was omitted 
bete the lands laid, but in the ſubſequent part, the ejectment 
1s ſtated to have been at Haſwell. And it being moved in 
reſt of judgment, the court held, that it amounted to a ſufficient | 
enainty, that the lands lay in the ville of Haſwell, and diſ- 
derged the rule, 2 Black/. Rep. 706. | 


1 
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II the plaintiff has judgment to recover his term; he my Wl pn 

enter without ſuing out. an habere facias poſſeſſionem z for where 0 
the land recovered is certain, the recoverer may enter at his for 
own peril, and the affiſtance of the ſheriff is only to preſene Wl 250 
= peace. 2 Sid. 156, 1 Roll, Rep. 213. No, 71. Pain, Wl 5;,, 
2 Jo / 

But although, after judgment, the plaintiff is entitled u * 
and may fue out an habere facias poſſeſſrontm, yet if he neglect to 70 
ſue out execution within a year after the judgment, he mult Wl tde 
bring a ſcire factas to revive the judgment“ as in other caſas, WIN fuß. 
otherwiſe the court will award a reſtitution quia errmic WAN ji. 
emanavit. 80 
The defendant in ejectment died, and a ſcire facias went ou men 
againſt the tertenants of the land, which was: demurred unto, . 
for that the heir was not named, nor was it alledged that any BW co). 
ftrangers had intruded ; but the court ruled it well, for the Bi 
heir may come in as tertenant. Sid. 317. 2 Keb. 143. Bu ot « 
for this, vide Cro. Car. 295. 312. Gro, Fac. 506, 2 Brown, Court 
I | do o 

1 ejectment, there was judgment againſt the teſtator, and i vpe, 
- ſci. fa. againſt the executor, without naming him terre-tenant; 
and it being objected, that in ejectment the defendant is ſup- 
poſed to be a diſſeiſor, and that the lands deſcend to bis heir it 
law, the plaintiff took out a new ſcire facias, and amended the 
fault. Cart. 2. 

Judgment was for two meſſuages, and, after the year, 1 
feire facias upon it recited a judgment of one meſſuage only; 
to which nul tiel record being pleaded, it was moved to amend 
it. But denied. For there may be ſuch a judgment; and thi 
does not appear to be erroneous upon the face of it. 6 Mu. 

10. | 

a But if the plaintiff hath a judgment, with ſtay of executit 
for a year, he may, after the year, take out his executiol 
without the ſcire facias, becauſe the delay is by conſent of pu- 


ee 


LA 


® It ſeems to have been doubted, whether a ,. fa. lay to rem 
a judgment in ejectment after the year, becauſe by the common lan 0 
lay only in real actions; and at the time of W/m. 2. c. 45. wWbichen 
| tends it to perſonal actions, the term or paſſeſſion was not recovered 
the action of ejectment; but it ſeems now agreed, that a feire ſaci 
lies to revive the judgment in this action after the year, as well 3 
others. Sid. 351, 1 Salk, 258. Ld. Ray. 806. Cont, 250. 2 Keb. 30 
Skin. 427. 
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ties, and in favour of the defendant; and the indulgence of the 
lay plaintiff ſhall not turn to his prejudice, nor ought the defendant 
ere to be allowed any advantage of it, when it appears to be done 
dis for his advantage, and at his inſtance. Roll, Rep. 194. Salt. 
258, 6 Aed, 288. Barnes, 132. 2 Barnes, 165, 165. 17 
ra. 300. * 8 N 
But it ſeems this delay of execution, being only the come 
% promiſe or agreement of the parties, is never entered on the 
en; and therefore, after the year, the plaintiff ought to moye 
wit de court for a /cire facias, leſt the execution ſhould be 
es, BY fvſpended 9a erronict after the year, without the ſcire facias 
a l. 785. 6 Mad. 288. and the above authorities. 
So if the defendant brings error after the year, after judg» 
out ment given, and afterwards becomes nonſuit, the defendant-in 
no, rer may ſue out execution without a ſcire facias, LA. Raym. 
any Wl 607. Cro. El. 416. 5 Cy, 88. | | 
the But it there is an injunqdien out of Chancery, he cannot take 
But BY out execution after the year, without a ſcire facias, . becauſe the, 
n, courts of law do not take notice of Chancery injunctiont, as they 
do of writs of error; for the latter is a judicial proceeding, 
nd 1 appearing to them upon record; whereas, an. injunction is 
m not a matter of record, ſo as the court can take notice of it. 
ſup- BN ra. 301. ; k 
ir at But in the caſe of an injunction, the party may take out his 
| the BW execution within the year, and continue it down by vic. nn 
niſt breve, and it will be no breach of the injunction, which 
ar, is only to prevent an actual execution. Salt. 322. pl. 9. 
I 6 14-d. 388. | | 
mend The plaintiff may enter, pending a wret of error, upon a 
adi ze ment in ejectment, if he finds the poſſeſſion empty; for 
M8 the writ of error binds the court, but not the party. But then 
he muſt take care that he do not enter with force. Badger v. 
Lid. Holt 199. Ld. Raym. 808. !) 
After verdict for plaintiff, motion for leave to take out exe- 
cation againſt the caſual ejector, non obflante a+ writ of error 
brought by the defendant. Rule diſcharged. Per Cur. Ia 
caſes where the landlord is admitted to defend without the 
tenant, the reaſon for judgment againſt the caſual ejector, per 
[atute, is, that under it, after an end of the ſuit, plaintiff 
may obtain poſſeſſion of the premiſſes ſued for, which he could 
not do by virtue of a judgment againſt a perſon out of poſſeſſion. 
But where a writ of error is brought, there is not the leaſt rea- 
on to give plaintiff leave to fake poſſeſſion, till after a deter- 
P 3 | mination 
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mination in error. Barnet, 208, Like motion denied in B. N. 
Jones v. Edwards, Stra. 1241. e 

D. the landlord, was made defendant by rule, the tenant in 
poſſeſſion not appearing ; aſter verdi& for plaintiff, defendan, 
_ the landlord, brought a writ of error, and ſerved plaintiffs at- 
torney with a rule, to be preſent at taxing coſts, © Plaintif 
ſigned no judgment on the verdict, but moved the court, pro- 
dycing the po/tea; and obtained a rule of courſe, for leave to 
take out execution againſt the caſual cjector. Defendant 'per- 
ceiving this, allowed and ſerved notice of his writ of error, and 
moved to ſtay proceedings on the judgment. Per Cur, The 
writ of error is no ſuperſedeas before delivery to the clerk of the 
errors, to be allowed “; vide Meriton v. Stephens, © Mich, 
15 Geo, 2. where, ſo far as execution had gone, it ſtood, and 
further proceedings only were ſtayed. In this caſe, the writ df 
hab. fac. poſſeſſionem was executed. No rule. Sykes on dem, Oat 
and others v. Dawſon. Barnes, 209. 1 

Rule to ſhew cauſe why an hab. fac. poſſiſſionem ſhould not 
be ſet aſide, and poſſeſſion reſtored, Plaintiff obtained a ver- 
dict at the aſſizes. 1 Fuly, defendant brought, error, which 
was allowed 29 Oer. after; but entered into no recognizance, 
nor put in bail thereon, plaintiff not having got coſts taxed on 
the final judgment (without which, the meaſure or quantum of 
the recognizance could not be fixed). Plaintiff, for want of the 
recognizance required by the ſtatute, or bail within four days, 
took out a writ of hab. fac. paſſ. and by virtue thereof, on the 
4 Nov. took. poſſeſſion of the premiſſes, which the eourt held 
to be regular. Defendant ſhould have applied to ſtay execu 
tion, and then the court would have obliged plaintiff to Kave 
procured his coſts to be taxed ; the writ of error is no ſuper 
deas without bail. A judge would have taken bail if applied io 
Rule diſcharged. Barnes, 212, = | 

Cauſe was tried at the ſummer aſſizes. Odlaber 27, after 
defendant allowed a writ of error, and ſerved plaintiff's 2 
torney with notice of the allowance; the writ of error was te- 
turnable in fifteen days of St. Martin. Judgment was not 
ſigned till after the return, viz, Dec., 26, and then plaintiff 
took poſſeſſion, And on motion to ſet aſide, the court held, 


— 


9 - 


But in B. R. it is a ſoper/ſedeas to an execution (not begun to bt 
executed), as ſoon as allowed, and without notice. ' Salk, 22 
Vide 1 Vel. title, Of juper/eding execution. | | 
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R. that the writ of bab. fac. poſſi was irregular, and ordered pofs 
ſeſſon to be reſtored ; plaintiff's attorney to pay coſts, and, by 
conſent, no action to be brought. The” judgment being of 
Michaelmas term, was affected by the writ® of error. Barnes, 
200. 4 | i fe 4 4 * 12% 
No new ejectment ſhall be brought by the defendant after 
judgment againſt him, till he has quitted'the poſſeſſion, or the 
tenants have attorned to the plaintiff, ſo as he be in poſſeſſion, 
and the defendant out. Salt. 258, ' ivy 
A writ of poſſeſſion is to the following effet: 
GEORGE the Third, &c. To the ſheriff of — greeting, 
Whereas A. B. lately in our courts. before us [or before our 
juſtices, if in C. B. J, at W/e/iminfter, by bill without our 
writ, and by the judgment of the ſame court [if by original, ſay 
by the judgment of the ſame court}, recovered againſt C. O. 
his term yet to come of and in one meſſuage, &c. with the 


5 appurtenances, ſituate, lying, and being at —— in your 
m county, which E. F. on the day of demiſed 
| to the ſaid. 4. io hold and enjoy, to the faid £ from the 
* day of —— then laſt paſt, until the full end and 
1 term of years thence next enſuing, and fully to be 
* compleat and ended; by virtue of which ſaid demiſe, the ſaid 
A. entered upon the ſaid tenements, with the appurienances, 
* and was poſſeſſed thereof, until the ſaid C. afterwards, to wit, 
held on the — day of —— in the —— year: aforeſaid, with 
. lorce and arms entered into the ſaid tenements, with the ap- 
& purtenances, and him the ſaid A. from his farm aforeſaid 
th ejected, put out, and amoveg, his ſajd term. therein not 
by being expired; and bim ſo ejected, put aut, and amoved 
from his poſſeſſion of his ſaid farm, bath withheld, and 
* ſtill doth withhold, whereof the ſaid C. is convicted, as 
* appears to us upon record. Therefore, we command you, 
od that without delay you cauſe the ſaid 4. to have his polleſ- 
* lion of hig farm aforeſaid, yet to come of and in the tene- 
u cots aforeſaid, with the appurtenances, and how you ſhall 
mM execute this our writ, make appear to ws [or to our juſtices] 


at Mei minſler, on, &c. [the return]; and have then there 
this writ. . 

Witneſs, Ee. 

For other forms, ſce the various books of entries. 


The writ of poſſeſſion has relation to its 1g, though it be 
not actually ſued out till aſter the death of the leſſor of the 
P 4 _ plaintiff 
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plaintiff; yet if teſted before his death it is regular. Burr, Ry, | 


Pt. 1971. e 900 Nene 
The words of the writ are, quod habers facias poſſe/ſionem ; o WI cor 
that there muſt be a full and actual poſſeſſion given by the the put 
riff, and conſequently all power neceſlary for this end muſt be lefl 
given him; and therefore if the recovery be of a houſe, the ſhe. WI prc 
riff may juſtify breaking open the door, if he be denied eatrance for 


by the tenant, becauſe the writ cannot be otherwiſe executed, 
5 Cor 91. b, Law of Ejetim. 18. 

The ſheriff is to give poſſeſſion, upon the plaintiff"s Sewing, to 
and at the plaintiff's peril ; who is, at his peril, ta take pd. Wi goc 
feſſion of no more than he is entitled to. Vide Burr. Rep. 4 jt, 8 
|» & : . b mi 

1 iſſue has been directed to try whether the ſheriff had de. WY 2 r 
livered poſſeſſion properly according to the recovery. 1bid. i 


If plaiatiff recovers ſeveral meſſuages in the poſſeſſion of dil. ſeſf 
ferent perſons, the ſheriff muſt go to each houſe, and delvet Wi the 
the poſſeſſion thereof; and this is done by turning the'tenants WW rule 
out of each of the houſes ; for the delivery of one meſſuage in Wi of 
the name of all, is not à good execution of the writ; be 
cauſe the poſſeſſion of one tenant is not the poſſeſſion of an 
—_ 3 but each hath his ſeveral poſſeſſion. Law of Ejetn, 
10 & a TEIN - 3 

If the ſheriff turns out all perſons he can find in the houſe, 
and you the plaintiff, as he thinks, quiet poſſeſſion ; and, after 
the ſheriff is gone, there appears ſome perſons to be lufkiog in 
the houſe, this is no good execution; and therefore the plain- 
tiff ſhall have a new habere facias poſſeſſionem ; becauſe he ner 
had execution. Upten v. Wells, Leon. 145. 0 

If the execution goes to the ſheriff for twenty acres, the 
ſheriff muſt give twenty acres, according to the common elli- 
mation of the country where the lands are. Roll. Rep. 410. 

If the recovery is of land, and the plaintiff demanded more 
than he recovered, the ſheriff uſed formerly to give poſſeſſion of 
one or two acres in the name of all, which the plaintiff reco- 
vered, in order to be ſafe from an action of treſpaſs, by giving 
that'which was not recovered ; but now, at this day, in the 
of recovering leſs than was demanded, the plaintiff uſually gives 
the ſheriff ſecurity to indemnify him from the defendant ; and 
then the ſheriff gives execution of all which the plaintiff 
under his judgment. Law of Eject. 110. 

Judgment was for on- meſſuage, and the ſheriff delivered pol 
ſeſſion of two [as it was ſaid], a lath and plaiſter being run up 
the middle of the meſſuage,.and occupied by two families, but i 
was held a good execution, Anon. 
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Ejectment was for five eighths of a cottage, and the ſheriff gave 
poſſeſſion of the whole to the plaintiff, who was tenant in 
common. Per Cur. This is wrong, the writ ought to have 
purſued the verdict; let there be a rule upon the ſheriff and the 
leſſor of plaintiff, to reſtore the tenant to three eight parts of the 
premiſſes, otherwiſe he will be forced to bring another ejectment 
for the ſame, 3 Wil. 49. b 

A moiety may be recovered in ejectment for an entirety, 

A rule was made for the leſſor of plaintiff and his attorney, 
to pay the tenant his coſts of the application, and reſtore his 
goods, they having entered a general judgment, and taken out 
a general writ, and thereby taken poſſeſſion of the whole pre- 
miſſes and removed the goods, when the defendant had obtained 
a rule to defend for two thirds. Barnes, 191. 

A judgment irregularly obtained was ſet afide, and the poſ- 
ſeſſion given upon the execution ordered to be reſtored, But 
the leſſor of plaintiff (who held the poſſeſſion) abſconding, the 
rule became ineffeAual ; whereupon it was moved, on behalf 
of the late tenants, for a writ of reſtitution, which the court 
awarded accordingly. Barnes, 178. | | 

In ejectment a verdict, and writ of error allowed,” if no 
recognizance is entered into, nor bail put in, the plaintiff may 
ſue out his execution. Suppl. t 2 Barnes, 30. As to bail on 
error in ejectment, vide the ſtat. 16, 17 Car. 2. c. 8. and 4 Burr. 
2501. and poff title Bail in error, where requiſite, "ogy 

An attachment was granted abſolute in the firſt inſtance, 
againſt the tenant in poſſeflion, on affidavit that he had been 
ſerved with a rule of court, made abſolute, for delivering up 
the poſſeſſion, and had refuſed ſo to do. Davies ex dem, of 
Povey v. Doe, Eff. 13 Geo. 3. 2 Blackſ. Rep. 892. 
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Of quieting the Plaintiff, and of relieving hi 
when his Poſſeſſion is diſturbed, 4 


HE writ of execution in ejectment is only returnable at the 
inſtance and eleAion of the plaintiff, for the court will not 
direct the writ to be returned at the inſtance of the defendant; 
which ſeems to be left to the choice of the plaintiff, that he 
may take what is moſt for his advantage, in order to have. the 
full benefit of his judgment: and the way to that is, to ſuf. 
fer him to renew the execution at his pleaſure, till a new 
execution be had; but he cannot renew execution, after he 
has once procured the writ of poſſeſſion to be returned and filed; 
becauſe it then appears on record, that the plaintiff hath had the 
benefit of his ſuit, and then to award a new execution would be 
actum agere, and conſequently ſuperfluous; and therefore the 
court will never oblige the ſheriff to make a return, but at the 
plaintiff's-deſire, Rol. Abr. 386. 2 Keb. 245. , Rol. Rep. 353. 
Id. Raym. 252. 346. 482. 718. 725. 1072. Carth. 496. Salk, 
260. fl, 1. 5 Mad. 443. BY TO A467 
If the writ is once returned, though not filed, it ſeems, no 
new habere facias ſhall iſſue, becauſe whed the return is made 
ft becomes a record, which the court , then is entitled to, 
2 Brawn, 216, | 1222 
When the writ is not returned, in order for a new wiit, 
there muſt be a ſuggeſtion, that wicecomes non miſit bi eue; bu; 
this new writ cannot iſſue, till the return of the firſt writ is 
out; becauſe till that return is paſt non conſlat to the court, but 
that the (ſheriff may do his duty, and the plaintiff thereby have 
the full benefit of his judgment, and ſo no new writ neceſſatj. 
Palm, 289. 3 NR rs 
The writ is not executed, nor the execution compleat, till 
the ſheriff and his officers are gone, and the plaintiff left in 
quiet poſſeſſion. If the officer is diſturbed in the execution of 
the writ, on affidavit thereof, the court will grant an attach- 
ment againſt the party, whether the defendant or a ſtranger, 
becauſe the writ is the proceſs of the court, and the diſturbance 
is a contempt of its authority. 6 Mod. 27. 

But after poſſeſſion once given, and a diſturbance thereof, 
the law makes a difference where the plaintiff is turned out by 
the defendant himſelf, and where by a ſtranger : If by the de- 
fendant, and the writ not returned, the plaintiff may have 4 
new habere facias or an attachment, becauſe the defendant him- 
ſelf ſhall never keep that poſſeſſion, which the plaintiff is en- 
titled to, and has recovered by due courſe of law; but if he is 


turned out by a ſtranger after execution executed, the plaintifi 


is put to his new action upon an indictment of forcib/e —_ 
| | where 


> 
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when his Poſſeſſion is diſturbed, 


where the force will. be puniſhed, becauſe the title was never 
tried between the plaintiff and a ſtranger ; and the ſtranger may 
claim the Jand by title paramount the plaintiff, or he may come 
in under him, and then the recovery ajd execution in : 6 for- 
mer ation ought not to hinder the ſtranger from keeping that 
poſſeſſion which he may have a right to; and if the law were 
otherwiſe, a plaintiff, by virtue of an habere facias, might turn 
out his own tenant, who came in after execution executed 
whereas the poſſeſſion was given him againſt the defendant only, 
and not againſt others not party to the ſuit. Ratcliff v. Tate, 
Kb. 479. 1 Salt. 321. | * 

In the caſe of Fortune and Jobnſon, on motion for an attach - 
ment againſt Fohnſon, for ejecting the plaintiff, who had been 
put into poſſeſſion by an habere facias, the court made no rule, 
becauſe it appeared that Johnſen claimed under an elder judg- 
ment, and it was title againſt title, and therefore left them to 
take their courſe at law. Style, 318. 9 

The buiatif bad judgment, but, by agreement aſterwards, 
the defendant was to hold for the reſidue of his term, and 
accordingly held for ſome time; then the plaintiff took out an 
babere facias, and executed it: upon which the defendant 
moved for reſtitution on the agreement, which the court refuſed, 
and left him to his action on the agreement, for the judgment 
was ruled abſolutely. But if the judgment had been with a 
cſſet executia till ſuch a time, there if the plaintiff takes out exe- 
cution within the time, the defendant ſhall. have reſtitution, be- 
cauſe the judgment was entered with the limitation. Style, 408. 
Law of Ejeft. 113. 

But quere, how does this appear to the court, ſince it ſeems 
a ceſſat executio is never entered on the roll? The difference 
ſeems to be between a judgment by confeſſion, and on verdi#, 
where the former is given with a ceſſat executio z and there, if 
the execution is taken out contrary to the agreement, the court 
will ſet it aſide, and puniſh the attorney : but where judgment 
is given on verdict, the verdict is the foot and ground of the 
judgment, and the court will not take notice of agreements 
between the parties, but leave them to their remedy. 
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ONE great advantage attending this action is, that a man 
may have a remedy Yot1es quotes, in being allowed to bring 

as many ejectments as he pleaſes [10 Mad. 1.], which hy 
ſometimes proved a great miſchief, but is ſtill without remedy ; 
for though it has ſometimes been attempted in Chancery, 4 
three or four ejectments, by a bill of peace to eſtabliſh the pre. 
vailing party's title, yet it hath always been denied to alter the 
courſe of law, for that every termor may have an ejedtment, and 
every ejectment ſuppoſes a new demiſe, and the 6s in eje- 
ment are a recompence-for the trouble and expence. to which 
the poſſeſſor is put. But where the ſuit begins in Chancery for 
relief touching pretended incumbrances on the title of lands, and 
the court has ordered the defendant to purſue an ejectment at 
law, there, after one or two ejectments tried, and the right 
ſettled to the ſatisfaction of the court, the court hath ordered a 
pn injunction againſt the defendant, . becauſe thete the ſuit 
is firft attached in that court, and never began at law; and ſuch 
precedent incumbrances appearing to be fraudulent, and ine» 
quitable againſt the poſſeſſion, it is within the compaſs of the 
court to relieve againſt it, 3 3 

Formerly if one had a verdict in ejectment, and coſts taxed, 
and an attachment iſſued for the nonpayment of thoſe coſts, the 
defendant ſhould not have an ejectment in the ſame court 
againſt the plaintiff till thoſe coſts were paid, but he might pro- 
ceed in another court ; and the reaſon was, becauſe the court 
would have obedience paid to their rules ; but another court 
could not take cognizance of the rules of a diſtin court, Sid, 
279. 8 Med. 225. Stra. 548. 554. 681. 2 Stra. 1152. 
But where H. brought an cjectment in C. B. and at the 
aſſizes was nonſuited, and coſts were taxed. on the nonſuit, and 
then he brought a new ejectment in C. B. and upon a rule 
being there made to ſtay proceedings till the, coſts of the firk 
nonſuit were paid, he brought an ejectment in B. R. that court 
ſtayed proceedings there alſo, upon producing the rule of the 
court of C. B. and made a like rule there, 2 Barnes, 107- 
I Salk. 255, | 

Now all the courts conſider a former eje&ment in another 
court, as one and the ſame court, and will ſtay proceedings in 
a ſecond, till the coſts of a former are paid. Barnes, 133. 

2 Black). Rep 1158. | 

No new ejectment ſhall be brought by the defendant after 
recovery againſt him, till he has quitted the poſſeſſion, or the 
tenants have attorned to the plaintiff; ſo that he be in poſſeſ- 


ſion, and the defendant not. Salk, 258. pl. 12. | 
5 The 
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The court would not ſtay proceedings in one ejectment till 
the event of another was determined. Barn. XK. B. 47. 

But procedings in a ſecond ejeAment were ſtayed till the 

ſpecial verdiQ in the former was determined. And. 298. 2 Stra. 
1105, | : 
F obtained judgment on a verdict on his demiſe againſt 
lady G. Upon this ſhe brought a writ of error, and pending 
the ſame, delivered a declaration in ejectment to the tenants in 
poſſeſſion upon her own demiſe. And now the plaintiff moved 
for the common rule, and it was denied. For per Holt, no 
new ejectment ſhall be brought by defendant, after recovery 
2pzinſt him, till he has quitted the poſſeſſion, or the tenant has 
attorned to the plaintiff, For if the plaintiff gets judgment in 
this laſt ejectment, and the firſt judgment is affirmed, then he 
renders it needleſs and ineffectual by this ruling judgment, upon 
which he takes out execution to recover his poſſeſſion. The 
rule for judgment againſt the caſual ejector is in the power of 
the court, upon what terms the court thinks fit, My lady muſt 
ſhew us a different title, or we will not grant the rule. | 

The ſame thing was done in another caſe, Hil. 2 Ann. B. R. 
where the defendant in ejectment, pending a writ of error, de- 
hvered a new declaration in ejectment, and the court was moved 
that the coſts might be firſt paid, The court thought the pay- 
ment of coſts ſuſpended by the writ of error, but ſtayed all 
things for the reaſons be ſore given. 


Of 
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REFO RE the time of Hen. 7. plaintiffs in ejectment did not 
recover the term; but until about that time the meſne proc 
Fits accruing to the geclor, were the meaſure of the damages 
given the ejefed, So that by the old law and practice in 
ejectment, the plaintiff recovered nothing but damages, no term 
was recovered ; but when it became eſtabliſhed that the term 
ſhould be recovered, the ejectment was put into the form of a 
real action; the proceeding was in rem, and the thing itſelf ; the 
term only then was recovered, and nominal damages, but not 
the meſne profits; whereupon a mode of recovering the meſne 
profits [after the ejectment had been tried, and the plaintiff had 
recovered poſſeſſion] in an action of tre/paſs, was introduced, 
and grafted upon the preſent fiction in ejectment; and the 
action of treſpaſs for the meſne profits is put in the place of the 
ejectment at common law, which was a true, and not a hQi- 
tious action, and nothing more than an action of treſpaſs, 
Vide 3 Wilſ. 120. and » ag v. Parker, Burr. 4 pt. 688. 
Actions for meſne profits tend to create double expence ; the 
plaintiff ſhould be ready at the trial of ejedtment to prove his 
damages. Barnes, 87. i 
It was ſettled by all the judges in Ain v. Parker, 32 Ces. 2. 
on a caſe reſerved, that in treſpaſs againſt the tenant in poſſeſſion 
for meſne profits, either by the lefſor or the nominal plaintiff, after 
a recovery in ejectment, the plaintiff need not prove a title; 
but it is ſufficient to produce the judgment in ejectment, and 
the writ of poſſeſſion executed, and to prove the value of the 
profits, and thereupon he ſhall recover from the time of the de- 
miſe laid in the declaration. Burr. Rep. 4 pt. 668. Barnes, 472- 
But where the judgment was againſt the caſual ejector, and 
no rule entered into, it was held that the leſſor cannot main- 
tain treſpaſs for the meſne profits without an actual entry—but 
aliter where the judgment 1s againſt the tenant in poſſeſſion, and 
he entered into a rule; for then he is eſtopped. Oct. Stra. 5. 
In caſe the plaintiff can prove his title accrued before the 
time of the deniſe, and prove the defendant to have been longer 
in poſſeſſion, be ſhall recover antecedent profits; but then the 
defendant may controvert the title, which he cannot if the 
plaintiff goes for no longer time than is contained in the de- 
miſe: becauſe, being tenant in poſſeſſion, he muſt have been 
ſerved with the declaration, and therefore the record is againſt 
him concluſive evidence of the title. But againſt a precedent 
occupier, the record is no evidence, and therefore againſt ſuch a 
one, it is neceſſary for the plaintiff to prove his title, and alſo 
to prove an actual entry: for treſpaſs, being a poſleſſory action, 
connot be 1434 nl without it. Vide Bull, Ni, Pri. * ; 
% u 
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Of recovering the MESNE PROFITS. 


But note: Should the plaintiff in an action of treſpaſs for 
mſne profits go back for damages till the time his title accrued, 
and the defendant have been in poſſeſſion, he may protect bim- 
ſelf by the ſtatute of limitations, from all damages, but for the 
laſt ſix years. . Bull, Ni. Pri. 88. 25 

An action for meſne profits may be brought in the name of 
either the nominal plaintiff, or his ler, againſt the tenant in 
poſſeſſion z whether he be made party to the ejectment, or ſuf - 
fers judgment to go by default, Ss 

If the action be brought, after judgment by default, againſt 
the caſual ejefor, it is uſual for the plaintiff to recover the 
colts of the ejectment, as well as the meſne profits, Bull, Ni. 
Pr, 38, 

And in caſe the action be brought by the nominal plaintiff in 
ejectment, the court on application will ſtay the proceedings 
therein till ſecurity is given for the colts, Agreed, bid. 

If the action for me/ne profits is brought in the name of the 
x:minal plaintiff, you cannot go back beyond the time of the 
demiſe laid in the declaration, whether the tenant has ſuffered 
judgment by default, or defended the ejectment, and judgment 
has been had againſt him, and writ of poſſeſſion executed. But 
if the action is brought by the er himſelf, he may, in either 
caſe, go back beyond the time of the demiſe laid in the de- 
claration, if he can prove his title beyond ſuch time: but even. 
in that caſe, upon the plea of the ſtatute of limitations, he can- 
not recover beyond (ix years. 

If one tenant in commen recovers in ejectment againſt another, 
he may have treſpaſs for the meſne profits. 3 2 118. 

The defendant cannot pay money into court in an action for 
meſne profits after recovery in ejectment. 2 Vi. 115. E 

In an adion for meſne profits, the parcels muſt be mentioned, 
or defendant may plead the common bar, , 

In actions for meſne profits, nothing but the judgment in 
deckment, and execution thereupon, and the value of the meſus 
frefits, can be given in evidence, and not the title; otherwiſe, 
trials would be infinite. Hl | 

If in ejeQment there is a verdict for plaintiff, and defendant 
bring error, and enters into recognizance to pay coſts in caſe of 
wnjut, &c, purſuant to the flatute of Charles the Secend ; and 
be de nonſuited, c. defendant in error need not bring a 425 
acia;, or debt on the recounizance, hut may ſue out an elegit, 
Ir writ of enquiry, to recover the meſne profits ſince the firſt judg - 
vent in ej ectment. Short v. Heath, 4 eh. 12 Geo. 2. | 

, ' * 
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oops, &c. are only repleviſable when they have been 
taken by way of difireſs ; and therefore replevin is a . 
medy grounded upon a diſtreſs, being a re-deliverance of the 
goods or cattle diſtrained to the firſt poſſeſſor, on ſecurity given 
by him to try the right, and to re deliver the things diſtrained, 
if judgment be given againſt him. Co. Lit. 145. ; 
The adion of replevin is of two forts: 1. In the dztine, 
2. In the detinuit; and may be brought in any caſe where 
man has his goods or cattle taken from him by another, by way 
of diſtreſs. " | | 
Where the party has had his goods re-delivered to him by the 
ſheriff upon a turit of replevin, or upon a plaint levied before WW 1nqu 
him [which, by the ſtatute of Marlbridge, 52 Hen. 3. the ſheriff BN Hall 
may take out of the county court, and make replevin at perty 
the action is in the detinuit, wherefire he detained the goods, 
but where the ſheriff has not made ſuch replevin, but the WW veſp⸗ 
diſtrainer ſtill keeps poſſeſſion, the action is in the det; e 
 wherefore he detains the goods, &c, However, of late years, no nc 
action has been brought in the detinet, though there is much 
curious learning in the old books concerning it. | lea 
The advantage the plaintiff has in bringing an action df bern 
replevin in the detinet, inſtead of an action of treſpaſs de beau nan 
aſportatis, is, that he can oblige the defendant to re-deliver the 
goods to him immediately, in caſe upon making his ayow!y 
they appear to be repleviſable; but as he may more ſpeedily 
have them delivered immediately after they are diſtrained, by 
application to the ſheriff, the action in be dvlace has fallen into 
diſuſe, and is never brought, unleſs the diſtrainor has eſloinel 
the goods, ſo that the ſheriff cannot get at them to make re- 
plevin; and then it may be brought in the detinet : - Where 
upon, after avowry made, the plaintiff may pray that the de- 
fendant gage deliverance; or he may, upon the return of 
elongavit to the pluries writ of replevin, have a writ to the ſhetif, 
commanding him to take other beaſts, Sc. of the defendants 
in withernam ; but then, if the defendant, before the return of 
the withernam, appears to the writ of replevin, and offers to 
plead non cepit, it ſhall ſtay the withernam ; for the defendant 
ſhall not be concluded by the return of the elongavit, becauſe 
the ſheriff can make no other return, where he cannot find ibe 
thing to be replevied. 4; 5 
The word withernam, is u term, which ſignifies a ſecond # 
| reciprocal diſtreſs, in lieu of the firſt, which was efloined. Tte 
writ of capias in withernam, is a writ therefore to the ſherifh 
commanding him to take other goods, Tc, of 1 


Vor. 


Of the Action of RREPLEVI Nx. 


ia lieu of the diſtreſs formerly taken and efloined ot withbeld 

from the owner. So that here is now diſtreſs againſt diſtreſs, 

one being taken to anſwer the other by way of repriſal, and as 
puniſhment for the illegal behaviour of the original diſtrainor. 


e 


For which reaſon, goods taken in withernam- cannot! be re- 
plevied till. the original, diſtreſs is ww ares... © La. Ram. 
ue the — the 2 claims property in chew before 
the ſheriff, he cannot make replevin of them: But then the. 
plaintiff may ſue our a writ de proprictate probanda, upon ayer 
the ſheriff muſt have · an inqueſt of office; and if, upo 
inquiſition, the property is found in the -plaintiff, the 4 
ſhall make replevin ; otherwiſe not. But though the pro- 
u is not found in the plaintiff, he is not concluded, for 
J have his action of replevin' in the detinet, of of 
s. But if in an action of replevin the defendant plead 
8 and it be found for him, the plaintiff | is thereby 
conclud 

Therefore, he that brings replevin — have an abſolute, or 

x leaſt a ſpecial, propetty in the thing diſttained and therefore, 
ſeveral men cannot join in a replevin, unleſs they be. Joint= 
tenants, or tenants in common. Ces. Lit. 145. 

Executors may have areplevin of a taking in vita teftateris; for 
this affirms the property to remain. Bro, Rep. 59. Sid, 82. 

So if the cattle or goods of a feme ſole — and ſhe 
iſtetuards intermarry,. the huſband alone may have replevin ; 
dut if they join, and there be a verdict for them, judgment 

ail not be arreſted, becauſe the court will preſume them jointly 
nereſted (as they may, if a 'diſtreſs be taken of goods, of 
which a man and woman were joint-tenants, and afterwards 
ntermarry) : the - avowry 4 Pap the property to be in the 

anner it hid. Vide Bull. M. Hri. 53. 
When an act of parliament orders a aeg and ſale of goods, 
iin in nature of an enecuon, ane 
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HE action of replevin may be brought either in B. N. or 
C. B. by writ made returnable therein; but the action 
is moſt uſually commenced in the county court; though by 
ſpecial cuſtom'a replevin may be brought in an hundred court, 
Sc. or other court of record, that may hold plea thereof. Vide 
Salt. 380. 2 Inflit. 139. 3 Med. 56, Sa 
A replevin lies two ways in a county court, by writ and by 
plaint, However, it is ſeldom brought by writ there, | becauſe 
the plaintiff may have his goods or cattle reſtored to him more 
ſpeedily, by levying his plaint there, according to the ſtatute of 
 Marlbridge, 52 Hen. 3. c. 21. which gives a replevin by plaint, 
either in or out of court; till which ſtatute, the ſheriff could 
not replevy by plaint, For, at common law, the ſheriff could 
replevy by writ only, and that in his county court. Vide La. 
„219. a 3 1 1 

If the e is by writ there, the writ iſſues out of Chan- 
cary, and is in the nature of a ju/ticies. 2 Inflit, 240. 

And if he does not return it, or does nothing upon it, the 
plaintiff may have an alias, in which is inſerted , uſually this 
clauſe, that be make replevin, vel cauſam nobis fignifice, 
F. N. B. 68. „ And after that a pluries. 2 mots 

If the ſheriff makes replevin, he need not return the writ; 
but if he does not, he ought to return the cauſe. 2 H. 7. f. l. 

And if he does not, an attachment lies againſt him to the 
coroners, commanding them to attach the ſheriff for his con- 
tempt, and in the interim make replevin. Reg. 81. 
To any of theſe writs, the ſheriff cannot return a 
ballivo, &c, For by Wim: 1. 17. the ſheriff ought imme- 
diately to enter the franchiſe, and make deliverance, ' F. N. J. 
: it be does not replevy, and makes any other return, the 
. plaintiff ſhall have a capias in withernamz and after that, 8 
alias, and a pluries copias in withernam, 

But as replevin by plaint is the moſt uſual and expeditious, [ 
ſhall ſhew how to proceed therein. 

Upon plaint made to the ſheriff, of goods or cattle diſtrained 
he, by pare! or precept, may, by his bailiff, replevy them. 
2 Inſtit. 139. F. N. B. 69. e. Per Lit. 9 Edw. 4. 48. J. 

And it is not neceſſary for the plaintiff to ſtay till the count 
court is held, before he makes plaint, if the plaint is afterward 
entered there. id. And the ſheriff may make deliveranch 
though the goods or cattle are above the value of 40s. 

By ſtat. 1 & 2 P. & M. c. 12. ſed. 3. For the mor 
ſpeedy delivery of cattle diſtrained, the ſheriff muſt appoint foul 
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deputies at leaſt in his bailiwick, dwelling: not above twelve , 
miles one from the other, to make replevins; who have autho- | 
rity in his name, to make replevins and deliverances, &c.” | 
To — . — in another 2 does not make the 
liſtrainor a treſpaſſer, though it may ſubject him to a on 
this ſtatute 1 & 2 P. & MM. ; Re 
Though the ſheriff may grant -replevins by plaint, and may | 
proceed thereon in the county.court, yet if any thing touching 
the freehold eome in queſtion,” or ancient demeſne be pleaded, the 
ſheriff can proceed no further : nor can any ſuch proceedings be 
carried on in the hundred court, court-baron, or any other 
court claiming a juriſdiction herein by preſcription. 4 6. 
30. 2 Hen, 7. . Co, Lit. 145. 
So when the king is party, or the takings in right of the 
crown, the ſheriff is to Fra Bro, Repl. pl. 3. 1 33. 
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Uron making replevin, the ſheriff ought to take two kinds 


of pledge. viz. pledges of proſecution by the common law, 
and pledges pro retorno habende, according to the ſtatute Vin. 2. 
c. 2. by which it is provided, That ſheriffs or bailiffeifrom 


thenceſorth ſhall not only receive. of the plaintiff, pledges for 
the purſuing of the ſuit, before they make deliverance of the 
diſtreſs, but alſo for the return of the. beaſts, if return be 
awarded; and if any take pledges otherwiſe, he ſhall anſwer 
for the price of the beaſts; and the lord that diſtrains Mall have 


his recovery by writ, that he ſhall reftore to him ſo many beat? 


or catile; and if the bailiff be not able to reſtore, his ſuperior 
ſhall reftore.”. | - 1 


The pledges for proſecution in this, as in all other Gehe, 


are now become nominal perſons; but the pledges pro retorny bo- 
bends, ought to be real and reſponſible perſons; for an action 
lies againſt the ſheriff if he omits to take theſe pledges, or if 
he takes thoſe that are inſufficient; for the party may have a 
ſcire factas againſt the pledges, where the ſuit is in any court 
of record; and,if it is in any court not of record, as the county 
court, hundred court, &c. he may have a precept in the nature 
of a ſcire facias againſt theſe pledges, though not a ſcire facies: 
becauſe a ſcire facias ought to be grounded on a record. Id. 
Raym. 218. Comb. 1, 2. 593. 2 

But as ſheriffs became remiſs in their duty, and often ne- 
glected taking theſe pledges pro retorno habende; or if any were 
taken, for the moſt part they were found to be indigent and irre- 
ſponſible people; the tat. of 11 Geo. 2. c. 19. / 23. for the 
better ſecuring the payment of rents, and preventing frauds 
tenants, 5 % That to prevent vexatious replevins of dif- 
s treſſes taken for rent, all ſheriffs and other officers having 
*« authority to grant replevins, may and ſhall, in every te- 
e plevin of a diſtreſs for rent, take, in their own names, from 
4 the plaintiff, and two reſponſible perſons as ſureties, a bond 
© in double the value of the goods diftrained [ſuch value to be 
” « aſcertained by the oath of one or more credible witneſs or 
« witneſſes not intereſted in the goods or diſtreſs, which oat 
the perſon granting ſuch replevin is hereby authorized and 
& required to adminiſter}, and "conditioned for proſecuting the 
e ſuit with effect and without delay, and for duly returning 
«© the goods and chattels diſtrained, in caſe a return ſhall be 


„ gwarded before any deliverance be made of the diftreſs z and 


« that ſuch ſheriff, or other officer as aforeſaid, taking a0) 

% ſuch bond, ſhall, at the requeſt and coſts of the avowant, ot 

* perſon making conuzance, aſſign ſuch bond to the rr 
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te or perſon aforeſaid,: by indorſing the ſame, and atteſting. it 
« under his hand and ſeal, in the preſence. of two or more 
« credible witaeſſes ; which may be done without any ſtamp, 
provided the affignment, ſo indorſed, be duly ſtamped before 
« any action be brought thereon ;- and if the bond ſo taken and 
« afigned be forfeited, the avowant, or the perſon making 
« conuzance,. may bring an action, and recover thereupon in 
« his own name; and the court, where ſuch action ſhall be 
brought, may, by a rule of the. ſaqze- court, give ſuch re- 
« licf to the parties, upon ſuch bond, as may be agreeable. to 
« juſtice and reaſan; and ſuch rule ſhall have the nature and 
ii effect of a defeazance to ſuch band. N rer 
An action on the caſe was brought againſt a ſheriff for taking 
inſulicient pledges upon 2 replevin; to which he pleaded. not 
guilty; and a verdict being found againſt bim, and a judg- 
ment given thereon in the court of C. B. on a Wit of error in 
B. R. it was objected, 1. That an action on the caſe was not 
the proper.remedy z 2. Suppoſing ſuch action N that there 
ought to have been a /cire. fatias fitſt ſued out againſt the pledges. 
As to the firſt, the court held, that the party diſtraining has, 
by the ſtat, W/m. 2. an intereſt in the pledges. and if the 
ſheriff omits to take ſuch, or; which is the ſame thing, takes 
ialufficient ones, he is aggrieved, and conſequently entitled to 
bis ation,——24y, Fhat though à ſcure facias may be he 
againſt the pledges, yet it does not follow from thence, tha 
an action does not lie againſt the ſheriff; and ſuch ſcire facias, 
which is only to certify the ſufficiency: of the pledges, is the 
leſs neceſſary. in the preſent caſe, ſuchrinſufficiency being ſer 
forth in the declaration, and found by the verdict. Hul. 
13 Ces. 2. Pattiſon an Prauſ ee. 
lo ſuch action againſt the ſheriff, ſome evidence muſt be 
piven by the plaintiff of the inſufficiency of the pledges or 
lureties; but very flight evidence, is ſufficient to throw the 
proof on the ſheriff, for the ſureties are known to him, and be 
is to take care that they are ſufficient. Saunders v. Darling 
and another, Sittings at Mm. Tr. 10 Geo. 3. 
In Richards v. Afton. Tr. 18 Geo. 3. C. B. It was 1. 
that the high ſheriff, and under-ſheriff, and replevin clerk, are 
all anſwerable to the defendant in replevia for the ſufficiency 
of the pledges de retorno habends, 2 Blackſ, Rep. 1220. 
in the foregoing caſe of Richards and A.n, 2 Blackſ. Rep. 
1220. the diſtreſs was for rent, and on replevio brought, 
the defendant had a verdict, with damages and coſts to 
$71. 155, and to the writ of peter s habends thereupon ſusd =, 5 
* b : t 
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the ſheriff returned an eſloignment; on which application wa 
made to the replevin clerk for the names of the pledges taken, 
according to the ſtatutes Wim. 2. and 11 Geo. 2. in order to 
call upon them; but he from time to time evaded and delayed 
ſo doing. Whereupon, on application, the court made 1 
rule, on the replevin clerk, the under-ſberiff, and county cert, 
to diſcover the names of the pledges taken upon granting the re. 
plevin; and to ſhew cauſe why they ſhould not pay the de- 
fendant the 371 155. recovered, together with the coſts of the 
application. The replevin clerk ſhewed no cauſe, but made 
'afidavit of his inability, through illneſs, to do buſineſs; the 
wnder-ſheriff and county clerk ſhewed for cauſe, that they were 
-entirely ignorant of the matter, having nothing to do with the 
repleuin clerk, who was appointed by the ſheriff under the ſtat. 
1. and 2 Philip and Mary, The court then enlarged the rule 
till the laſt day but one of the term, and ordered the bigh 
ſheriff to be added. When it was held, that the eriff, ander- 
ſheriff, and replevin clerk, are all anſwerable to the defendant 
for the pledges. They therefore diſcharged the rule againſt the 
county clerk; but with regard to the other three, they made the 
rule abſolute, | TT ry: 

In C. B. defendant moved to amend his return of real 
filed in Mich. term, by adding pledges. In the replevin cauſe, 
judgment went for defendant in the plaint, for want of plain- 
tiff's declaring above; and a 'retorn. babend. was iſſued, and 
nan elong. returned thereon. And now this action was brought 
againſt the ſheriff for not taking pledges : defendant pleaded, 
that he took a replevin bond, whereto plaintiff demurred. Pr 
Cur. The pledges ought to be recorded in the court below, 10 
affidavit is produced of that fact, here is nothing to amend by. 
- Rule diſcharged, Barnes, 8. roo BY 
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[J?ON plaint being made, and pledges found or in cafe 
the goods, &c. have been diſtrained for rent, a replevin- 


bond having deen taken, -accarding to the tat. of. f G. 2. 
19. The ſheriff, or one of bis deputies, by the ſtat. 1 U 2 P. 
& AH. c. ta. n to make replevin of the goods of cattle diſtrain- 
6d, which is done by granting a warrants wat is to ts fol- 


loving effect: N 
* „einne ' $ 


« Bucks, to wit. 4 8. mm ſheriff of the | aforeſaid : 
To the bailiff of the hundred of 'Deſboough, in the ſaid 


county; and alſo to Jab Thomas,” and William Foner, "ay 


bailiffs, and to every of them, greeting. For as —— as 
C. D. hath found me ſufficient ſecurity as well to 

a ſuit againſt E. F. and E. H. for taking and unjuſtly dr. de- 
taining of bis- cattle, ode and chats to wit, ont mare 
and four colts, which the faid E. F. and G. AH. have taken 
and unjuſtly detained, as is alledged ; as alſo for return there 
of, if a return thereof ſhould-be adjudged : therefore I com- 
mand you, and every of you, jointly and ſeverally, that on 
the behalf of our lord the kin replevy, and cauſe to be 
delivered to the aforeſaid C. 5. . cattle, goods and chattels 
aforeſaid ; and that the aforeſaid E. F. and G. H. give, or 
cauſe to be given, ſufficient pledges, ſo that they may be and 
appear at the next county court to be holden at Ayleſbury, in 
and for the county of Bucks aforeſaid, to anſwer the aforeſaid 
C. D. in a plea of taking, and unjuſtly detaining, of his 
cattle, 'goods and chattels aforeſaid, and in what manner 
you ſhall execute this precept certify to me at the ſaid next 
county court, to be held at the time and place aforeſaid, un- 
der the peril incumbent, Given under the ſeal of my office 
this god rod in the twentieth year of the reign 
of our ſovereign lord George the Third, king of Great n 


Ec. and in the year of our Lord 1780.” | 


Ove of the replevinors darts the 
ſaid ſheriff for yg as Lg 
\ Bucks, | | 


In a replevin in the county Court ak writ, if his bailif 
return to the ſheriff that he cannot. have view of the cattle, Sc. 


diſtrained, to deliver them, the ſheriff, by inqueſt of office, 


ought to enquire into the truth thereof ; and if it be found by a 


Jury, that the cattle are eloigned, the ſheriff, in his county court, 
my award a withernam to take defendant's cattle, And if 


Q4 5 


- 
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— 


But if the replevin be in a ſuperior court by writ, and the 
ſheriff returns an elongata, then the plaintiff muſt ſue a capes in 


twithernam out of the fuperior court, and purſue ſuch writ there, 
It has been ſaid before, that a capias in withernam, is a'term 
which ſignifies. à reciprocal diftreſs, in lieu of the fiſt which is 
eloigned; and is a command to the ſheriff, to take other 
goods of the diſtrainor in lieu of the diſtreſs by him taken and 
eloigned, or withheld from the owner. So that there. is then 
. diſtreſs againſt diſtreſs ;' one being. taken to. anſwer the other, 
by way of teprifal, and as a puniſhment for the illegal beha- 
viour of the original diſtrainor : for which-reaſon, goods taken 
in withernam cannot be replevied till the original diſtreſs is 
forthcoming. + üer 3c b li 

If a ſheriff, in making replevin, be ſhewn a ſtranger's cattle 
or goods, and he takes them, treſpaſs lies againſt, him, for 
otherwiſe there would be no remedy: for being a ſtranger, be 
cannot have a-writ de proprietate probanda. And were he not 
entitled to this temedy, it would be in the power of the r 
to ſtrip a' man's houſe of his goods. 1 Roll, Abr. 552, Cin. 
Rep. 596. But Kilway ſeems to hold, that the action lies 
more properly againſt the perſon who ſhews the goods. Kew. 


119. 

it the ſheriff comes to make replevin of beaſts impounded in 
another man's ſoil, and the place be incloſed; but has agate 
open to the incloſure, he cannot break the incloſure and enter, 
. where he may enter by the open gate. But if the owner bin. 
ders him, ſo that he cannot go by the open gate for fear of 
death, he may break the incloſure, and enter there. 20 Hen. b. 
28. 2 Roll, Abr. 552. 8 | 
In all caſes of miſbehaviour by the ſheriff, or other officers, 
in relation to replevins, they are ſubject to the king's ſuperio! 
courts, and puniſhable by attachment for ſuch miſbehaviour. 


” + 


1 
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&c. into the Courts of B. R. or C. B. 


THE replevin remains before, the ſheriff, e, th the 
goods and chattels, Qc. diſtrained are above the value of 
405, for the replevin, alias and pluries, are all vicontiel writs, 
2 H. 7. 5. 6. and the ſuit may be determined in ſuch inferior 
court; but the ſuit may be removed by either of the parti 
into the courts of B. R. or C. B. to be n 
: And 1 2 de remoyed by the plaintiff without cauſe. 
N. B. 69. m. $9155" 2 0% 
And by the defendant with cauſe, but not without cauſe, 
F. N. B. 70. a, This, however, is otherwiſe nom, . for; either 


party may remove it. * 


The method to be purſued in moving it, depends entirely on 
the manner in which the ſuit was ln below. 

For if replevin be in the county court by wr, it muſt be te- 
moved into B. R. or C. B. by fone. F. N. B. 69. W. 

If in the county court by plains, it is removed by wit of re 
cordari facias, laguslam [commonly called a refalo, for the ſake 
of brevity}. F. V. B. 71. 4. „ 

It replevin is in a court of record, that may hold plea ih re- 
plevin, it muſt be removed by writ of certiorari, and can be re- 
moved in no other manner. 3 Mod. 56.— Per King ch. juſt, 
Hil. 3 Gee, 1. For a refalo does not go td a court of record, 
becauſe there the ſuit is already recorded, _ | 2305 

And if the plaint is in the court of another lord, it may be re- 
moved into F. R. or C. B. by recordart to the ſheriff, com- 
manding him gued accedas ad curiam & in plina curia ill rucor- 
dari facias, &c. F. N. B. 70. 5. T2 12 DO 

But it is ſaid, that a replevin ſhall not be removed out of a 
court, which is not the king's" court,” without cauſe, neſther 
by the plaintiff, nor by the defendant. Reg. 85. b. 2 H. 359. 
for the prejudice that may come thereby to the lord, _ 

All the above writs, to remove the ſuit from the -inferior 
courts into B. R. or C. B. ate in their nature æiginul writ;, 
and iſſue out of Chancery. But as the ſuit is moſt uſually com- 
menced in the county court by plaint, and ſeldom or ever at this 
day by twrit, I ſhall only ſhew the method of removing it when 
dy plaint, e ee e — 

In order to remove it, therefore, the party makes out a pre- 
ciþe to the curſſtor of the proper county, in the following form :; 


Pucks, to wit, Rafal for {either the plaintiff or defendant, 


naming him], of a Po 8 I — GE: 


{| 


I 4 


&c. into the Courts of B. R. or C. B. 


Err taking and unjuſtly detaining the cattle, good, 
Returnable from Egfter in 


and chattels of the ſaid C. 


295522 4 1 #%% 


| fiſteen days. 


Upon detivery of this precipe to the cuir, he makes out th 


writ, which muſt be carried to the under-ſheriff of the count, 
doe - bon bor 1 8 
The 'rethv is to the following effect: 
S ide Third, by the grace of God, of Gt Brit, 
France, and Ireland, king, defender of the faith, Cc. To 
tze ſheriff of Buclingbamſbire, greeting. We .command you, 
that in your full-county you cauſe the plaint to be 2 
Which is ia the ſame county, without our writ, ten 
Ci. D. and E. F. and G. H. of the catile, goods, and chat 
tels of the ſaid C. taken and unjuſtly detained, as it is ſaid; 
and that you have the ſaid recurd before us [or if in C. B. 
before our juſtices} at Y/e/tminfer, from Eafter 3 in fifteen 
days, under your ſeal, and the ſeals of four lawful knit 
of the ſame county, of ſuch as ſhall be preſent at the ſaid re- 
cord z and that you prefix the ſame day to the parties, that 
then they may be there ready to proceed in the ſaid plaint a 
- ſhall be juſt ; and have you there the names of the ſaid four 
knights, and this writ. Witneſs ourſelves at #/tmin/ler, the 
— day of — in the twentieth year of our reign, 


Let this writ be executed if the ſaid C. deſires it, other- 
wiſe not. 2 2 2 


» 


* ug * : 


The return thereof is as follows : f 2 2 . 
By virtue of this writ to me directed, in my full county held at 
_  Afleſbury, the — day in the twenticth year of the 

reign of our ſovereign lord George the Third, king of Gre 
Britain, France, and Ireland, &c. I cauſed the plaint to be 


recorded, which is in the ſame county, without the writ of 


dur ſaid lotd the king, between C. D. and E. F. and G. H. 
of the cattle, goods, and chattels of the ſaid C. taken and 
unjuſtly detained, as it is ſaid, which ſaid plaint appears it 
⁊ certain ſchedule to this writ annexed ;z and I have the faid 
record before our ſaid lord the king [or the juſtices of out 

- faid lord the king] at //eflminfler, on the day within wii 
ten, 


Of removing the Suit from the CounTy-courr, 


RT, 


4 


of removing the Suit from the CounTy=-couney, 
&c. into the Courts of B. R. or C. B. | 


ten, under my ſeal; and the feals of four lawful knights of the 
ſame county, who were preſent at the ſaid reecord'y” and I 
have prefixed the fame day to the parties, that they may 
de then and there ready to proceed in the ſaid plaint, 48 
halt be fL eee n0G et 5 FI0 a ay 
| DT) 1242-1. 28C0-30 n eB HA dS tra .a004% 
The anſwer of A. B. Eſq; ſheriff, e Dis 


i ü Bum en „i ect ada n oval 
The ſchedule to be annexed to the writ and return. 
At my full eourt held at Hyileſbury, in the county of Buecker, che 
— day of -—— in the'twentieth year of the rei 
of our ſovereign lord George the Third, c. before L. 
V. O. P. Q, and R. S. four lawful knights of the fame 
county - (adoriyſt other things), it is thus contained? C. D. 
complains again E. F. and G. H. of a plea of making and 
unjuſtly detaining of his cattle, goods, and chattels, to wit, 
one mare and four colts of the ſaid C. and at my full courc 


held at 2 in the county aforeſaid, the ——— day of 
— 'before 8. 7. J . N. U. and . I. four 
lawful knights of the ſaid 'county, I cauſed the faid plai 
between the parties eforeſaid to be recorded as the writ here 
unto annexed requires. In teſtimony,whereof, - as-well I the 
ſaid ſheriff, as the ſaid S. T. J. A. N. U. and N. I. who 
were preſent at the ſaid record, have cauſed our ſeals to be 
bereunto put, the day and and place above mentioned. 


If the ſheriff returns the recordari, tard?, the party ſhall have 
an alias, &c. F. N. B. 70. ö. © 

By the recerdari nothing is removed but the plaint, even 
though iſſue ſhould be joined below. F. N. B. 45 a. | 

And the plaint may be removed, though the plaintiff has 
Ciſcontinued there. bid. | 

When the plaint is removed into B. R. or C. B. the plaintiff 
muſt declare there de novo, otherwiſe. the defendant may ſue 
out a writ de retorno habende. F. N. B. 71. a. 

And the plaint, when removed, is filed with the flazer of 
the county in B. R. as it is alſo when removed into C. B®, 


nnn... 


But note ; Upon removal of any other actions, except replevin, 


If : 
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Of removing the Suit from the CounTY=Counr 
&c, into the Courts of B. R. or C B. 


' If. the plaintiff removes the plaint, he muſt file the , 
Us, with the filazer,' and ſec if the defendant, has Are 
and if he has-not appeared, he muſt give him & rule to 
and upbn non - appearance thereto, the plaintiff muſt ſue ont 
pone ; and upon like non-appearance thereto, he may ſue out 
diſiringas ad inſinitum, Lo ay dou pppoar-—Agd wy the; 
tiff declares. ee ee 

But if the defendant removes it, he muſt file ch > refa 
return thereto with the fler; and having . an uppen 

ance, he muſt then give a rule ſor the plaintiff to declare; 
for. want of a declaration, when tbe rule is out,. he may fign 
non-pros for not Jeelarings, ant nn ſue.out a Writ pr 
i F c ba X F 

The defendant' g attorney, upon "fling the — 2 which k 
ought to do on the return day, or at leaſt on the ene 
of the return, ought to give the plaintiff” N | 
thereof, and call upon him for a. declaration... But 0 
fendant does not get it returned and filed within two abs, 6 
plaintiff may bave a certificate thereof from the nd 
thereupon the curſiter | wi make him out a writ of preauna 
which being obtained, be 206 yay; in bis Plain i f 
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Of the Declaration in -RePLevin, 


H E declaration in replevin may be laid in the county where 
the cattle or goods were token, or in the county into 
ich they were driven after the taking: F. N. B. 69. i. 

And the declaration ought to be not only of a taking in a 
le or town, but alſo in quodam loco vocat. But if the de- 
ndant would take advantage of bis omiſſion, he muſt demur 
the declaration. Hob, 16. Bullithorp v. Turner, C. B. Tr. 
„ 17 Gee. 2 | 1 2 oO 
1 if the defendant, would take advantage of a variance in 
je place where the taking is laid, from that in which it really 
, he muſt plead it in abatement. 6 Med. 103. | * 
For priſal in auter lieu muſt be pleaded in abatement, and 
not be pleaded in bar, Salk. 3. pl. 8. 2 Ld. Raym. 1016. 
Aub. 344. Show. 98. And becauſe ſuch plea concluded 
th : petit judicium, and a return which is in bar, it was 
d ill. . 

The declaration muſt mention the cattle or goods demanded 
ith ſuch certainty, that the ſheriff may make deliverance of 
em—and therefore it ſhould mention the ſorts or ſpecies, as 
deep, cows, c. Cartb. 218. 8 

If the cattle or goods are returned, the declaration ſhould ſay, 
terefore be tock, &c. and detained them againſt gages and pledges, 
Ul, Kc. 1 Saund. 347. | 

But if they are not returned, the declaration muſt be, 
brefere he took, &c. and flill detains again gages and pledges. 
Ent. 610. 5. Raft, Ent. 560. Is 

do if only part are returned, it ſhall ſay as to that, de- 
ined until, &c. and as to the reſidue, fill detains. Co. Ent. 
Ib, | * 
[f the declaration is in the detinuit, and the plaintiff prevails, 
e fall have damages for the taking and coſts, _ | 
lf in the detinet, and he prevails; he ſhall recover the value 
(the cattle or goods diſtrained, and his damages for the taking, 
nd coſts, F. N. B. 69. J. | 

if defendant pleads priſal in auter lieu, he muſt go on and 
ike an avowry pro retorne: yet ſuch avowry is only a ſug- | 
eltion to bring him within the ſtat. 21 Hen. 8. c. 19. for 
mages. Before that ſtatute no damages were given, and 
ithout ſuch a ſuggeſtion he is not within the flatute, but 
- being only for a particular purpoſe, is not traverſable. 
MM, 94. | | 

But if he pleads property, he ſhall have a return without 


taking an avowry : for on demutrer, the court of B. 11 8 
" | 


j 
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of ihe Declaration in REPLEYIN. 


ſolved theſe points; 1//, That property may be- pleaded either 
in bar or abatement z 2d), That where a collateral matter i 
pleaded. in abatement, the defendant ſhall not have a retun 
without making an avowry: but where the -plea| in abate. 
ment is to the point of the action, as property is, the defendant; 
ſhall have à return without avowry; for whether: property be 
in deſendant or à ſtranger, the defendant ought to have a tum 
becauſe he had the poſſeſſion which was illegally taken fon 
him by the r-plevin, when the plaintiff had no right, Bua 
v. Pert. Saik. gh. . 9. M1 


[4 


— 
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deten 
a0 avi 
return 
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How to proceed if the - Plaintiff does not de- 
clare, &c. 


f the plaintiff declares, the defendant may plead in abatement, 
or in bar; ot be may evew'in his own right, mate conuſance 
# 1ight of another. or juſtify. n 

[f the parties go on to iſſue or demurrer, the proceedings and 
;ratice therein are the ſame as in other actions. 

If the plaintiff has removed the cauſe, and does not declare 
or proceed therein; or if the defendant has removed it, and 
iter having ſerved the plaintiff with a rule to declare, and 
temanded a declaration, and the plaintiff does not declare and 
proceed therein, the defendant may ſign a nen- pros and judg- 
ment pro retorno habende, and then ſue out a writ pro retorno'hba- 
und, which he may obtain of the filazer, ta 

But note, if plaintiff dies after declaration, and before 
wowry, defendant cannot have a retorno habende, but may diſ- 
min again, 2 Wilſ. 83. And the reaſon is, that by the decla- 
ation, the defendant is charged with an _ caption and 
letention, and therefore muſt purge himſelf of ſuch charge by 
0 avowry, before he can be entitled to have a return: for a 
return is adjudged by the court on the juſtice of the original 
caption ; | conſequently, the defendant muſt ſhew the juſtice of 
uch caption, - before he can have a return, wat 11, 


The form of the writ pro retorne habende: 


CEORGE the Third, by the grace of God, Cc. To the 
ſheriff of Bucks, greeting. Whereas E. F. was ſummoned to 
appear in our court before us [ot before our juſtices] at 
IW:/tminfler, to anſwer C. D. in a'plea, wherefore he took 
the cattle of the ſaid C. to wit, one mare and four colts, 
and unjuſtly detained the ſame againſt ſureties and pledges, as 
he ſays ; and the ſame C. afterwards in our ſaid court made 
default, whereupon it was then and there conſidered, that 
the ſaid C. and his pledges of proſecuting ſhould be in merey, 
and that the aforeſaid E. ſhould go thereupon without 
delay, and that he ſhould have a return of the cattle afore- | 
ſaid, Thereſore we command you, that you cauſe. to be re- 
turned the cattle aſoreſa id to the ſaid E. without delay ; and 
the ſame at the complaint of the aforeſaid C. you do not de- 
liver without our writ, which ſball make expreſs mention of 


„ ** * e 


1 


* Note : If the diſtreſs was made for rear, fee 2 better method of 
AXxecditg, . a | | FR 


— — 
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How to proceed if the Plaintiff does not de- Hc 
x Clare, &c. | 


the aforeſaid judgment, and in what manner you ſhall exe. 
cute this our precept, you ſhall make manifeſt 7 us or u 
our juſtices] at Weſtminſter, on [a general retutn day, all the 
proceedings being by original] ; and have you there this writ 
Witneſs, Cc. on, &c. in the twentieth year of our reign,” 


If, however, the plaigtiff, even after ſuch judgment of an. 
pros ſigned, and this writ of retorno habendo ſued out by the de- 
fendant, would wiſh to go on in his ſuit, he is at liberty ſo to 
do; and his application for that purpoſe muſt be made to the 
; filazer for a writ of ſecend deliverance ; which writ of ſecond dels, 
verance is in the nature of a ſuperſedeas to the writ pro ritarty 
babendo, if brought before it be execute. 

- At the common law, if the plaintiff in replevin had been 
nonſuited, either before or after verdict, the defendant who 
diſtrained had jud ment for a return, but not irreplviſebl: 
So that the plaintiff might have had as many replevins- as. be 
would, which was vexatious and miſchievous; . To remedy tail 
which, the ſtatute #:/m, 2. c. 2. reftrains the plaintiff from the 
having any more replevins after a nonſuit, but gives him a uri the 
E ſecond deliuerance. 2 Inflit. 3410. TT - 
And if after ſuch writ of ſecond deliverance the plaintiff i 
non- proſſed, or becomes nonſuited, or the plea. be diſcontinued, 
or the writ abates, or he prevails not in his ſuit, the defend- 
ant then ſhall have judgment for a return rFepleviſebs. 
2 Tnflit. 3 a4. | A nn, 
- The writ of ſecond deliverance is to the following effect: . 
« GEORGE the Third, Sc. To the ſheriff of Bucks, — man 
ing. We command you, if C. D. ſhall make you ſecure f ſbou 
of proſecuting his complaint, and alſo of returning the eatie tetu. 

. which to E. F. lately in our court, before aur juſtices at M- you 

. minſler, at a certain day now paſt, were adjudged by the BY the. 

default of him the ſaid C. D. if a return thereof ſhall be 44. loin 

judged ; then the cattle to him the ſaid C. D. without deliy, BY Gaid | 

you cauſe to be delivered, and put by ſureties and fafe pledges BY not 

' the: aforeſaid E. F. that he be before our juſtices” at . I man, 

minfter [the return], to anſwer the ſaid C. D. of the taking bim 

of the cattle aforeſaid, and that you have there the names of BW 1 ) 

the pledges, &c. and this writ. Witneſs Sir Willian ue beld 
Grey, knight, at Weſtminfler, the dap of 

in the twentieth year of our reign, ich HR 


— 
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How to proceed if the Plaintiff does not de- 
clare, &c. a 


If upon the return-day, or the appearance-day of the return- 
day of the twrit of ſecond deliverance, the plaintiff declares, the 
ſubſ-quent proceedings are the ſame as in other caſes through- 
out the eauſe. _ | 6 Rn | 
Ik the plaimtiff does not ſue out a writ of ſecond deliverance, 
and the ſheriff ſhould return to the writ pro retorno habendo, 


v” 6. WE. 5 


Ne that the cattle, &c. were elajned or removed to places unknown, 
e· by teaſon of which he could not return the ſame to the defend» 
to WY ant, as by the ſaid writ he was commanded, then upon ſuch 
de return of elongata, the defendant ſhall have a capias in withernam, 
iich is to the following effect, and which is alſo obtained of 
de flazzr : 4 r br bei 
en CEORGE the Third, c. To the ſheriff of Bucks, greet- 
ho ing: Whereas E F. was ſummoned to appear in our court, 
We; before our juſtices at Wy/iminfler, to anſwer C. D. of a plea, 
be BY whcrefore be took the cattle of the ſaid C. and unjuſtly de- 
edy tained the ſame againſt ſuretics and pledges, as he fays ;-and 
om the ſame C afterwards, in our ſame court, made default ja 
uri the ſame plea ; whereupon it was then and there conſidered, 
that the ſame C. and his pledges of proſecution ſhould be in 
Fu mercy; and that the ſaid E. Chould go thereupon without 
ved, delay, and that he ſhould have a return of the cattle afore- 
end. ſaid: whereupon, by our writ, we commanded- you, that 
ble. vou cauſed: to be returned, the cattle aforeſaid to the ſaid E. 
4 without day, and the fame at the complaint of the ſaid C. 
you ſhould not deliver without our writ, which of the afore- 
ſaid judgment ſhould make expreſs mention, and in what 
reel. manner you ſhould have executed our ſaid precept you 
eure BY ſhould make manifeſt to eur juſtices at Weſtminfler, on [the 
atile BY return-day of the retorno habende] laſt paſt, on which day 
- jou returned to cur ſaid juflices at Wiftminſter, that before 
y te BY the coming of the aforeſaid writ the cattle aforeſaid were 
e 60 · BY eloined or conveyed: away to places unknown to you by the | 
eliy, WHY faid C. fo that the cattle aforeſaid to the ſaid E. you could 
edges BY not cauſe to be returned as by the ſaid writ you was com- 
. minded: therefore, we command you, that of the cattle of 
uin BY him the ſaid C. to the value of the cattle before taken in 
new of BY toithernam, you take and deliver to him the ſaid E. to be 
"i beld by him until the ſaid cattle, before taken, you can 
cauſe to be returned; and put by ſure and ſafe pledges the 
I WM bforefaid C. that he be before our juſtices at WefAminfler, on 
oY [ihe recurn-day], to anſwer as well to us of the comempt, as 
vox. II. n 1 


| 


| i 
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clare, &c. 


c the ſaid E. of the damages and injuries to him in tha 
behalf done; and in what manner this our precept you ſhall 
execute make appear to our juſlict at Weminſler, at the 
aforeſaid return; and that you bave there the names of the 
pledges, and this writ. itneſs, Gee. on, &c. at, Cc. in 
the A yegr of our reign, 


Dr 


The writ of withernam is but meſne nk La. PR 614 
7; de Comb. 201. 2 Call. 582. 
M. ſued a replevin, H. removed it by recordar! into the 
" King's Bench; the plaintiff did not declare, and upon thats 
return was awarded to H. upon which the ſheriff returns averis 
clongata, and then a withtrnam was awarded and . executed; 
afterwards the plaintiff came and prayed that he mi 10. 
mitted to declare; and alſo prayed a deliverance of the Cattle 
taken in withernam : and it was teftified by the clerks, tha 
upon the plaintiff's ſubmiſſion to a fine for not declaring, ani 
that being impoſed upon him by the judges, he ſhall have 5 
verance of the withernam : and a fine 2 31. 4d. bein 
cordingly impoſed on the plaintiff, he then declared, * 
deliverance, Ney, 50. Webb and Hind; but ſaid, that the 
courſe of B. R. is contrary to that of C. B. 

If the ſheriff ſhould return nulla bend vel catalla ad valrt 
Sc. to the "writ of withernam, the defendant may ſue out 
alias capias in withernam, and after that a pluries. 
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How to proceed if the D-fen 
pear, Ec. 
I. the plaintiff has removed the cauſe, and the defendant 
has not appeared upon the return, or at leaſt upon the 
pearance-day of the return of the refala z the plaintiff ſhou 
ſerve him with a rule to appear, and upon his non- appear- 


243 
dant does not ap- 


ance thereto ſue out a gone, which is to this effect: 


GEORGE. the Third, He. To the ſheriff of Bucks, greet- 
ing: Put by ſureties and ſafe pledges, E. F. that be be 
before our juftices at Wiftmin/ler, from [the return-day], to 
anſwer to C. D. of a plea, wherefore he took the cattle, 
goods, and chattels of aherfaid C. and them uvjuſtly detained 
againſt gages and pledges, as he faith, and to ſhew wherey 
fore he batb not appeared in our court before our ju/fices at 
W:kmin/ier from (che, return of the rgfalo] laſt paſt, as the 
day ptefined to bim; and have you there the names of the 
pledges, and chis writ. Witneſs Sir William de Grey, knight, 
at J/qfminfler, te day of in the twen· 
tieth ygar of our teigg. * | 


o 
F- # 


N bd in. M4. ts ad + * ** * 
U 


17 upon the retutn of the poxe, the deſendant does not appear, - 
the plaintiff may ſue out a di/fringas ad infinity m till he does ap- 
parc ; which AAringas is ta the ſame effect as other writs of 
Altringas, to compel an appearance of the party in court. 
" 


: 
47 
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How the Plaintiff is to proceed if the Defend. 


ant has removed the Suit, and does not file the 
RETATO. | Tp > 


II the defendant has taken out the recordari facias loquitlan, 
and does not pet it returned and filed within two term 
the plaintiff ſhould apply to the filazrr for a certificate that 
the ſame is not returned and filed; which certificate, when 
obtained, is a ſufficient warrant for the cur/iter to make out 
a writ of procedends, which remands the cauſe to the county- 
court to be there determined. Which writ of procedendd is to 
this effect: 5 9 be 


GEORGE the Third, c. To the ſheriff of Bucks, greet- 
ing: Although we lately commanded you, that in your ful 
court you cauſed the plaint to be recorded, which is in the 
fame — without our writ, between C. D. and E. . 
of the cattle, goods and chattels of the ſaid C. taken und 
- unjuſtly detained, as it was ſaid; and that you ſhould hare 
the ſaid record before our juſlices at Wefiminſier, from [the 
return of the refals], under your ſeal, and the ſeals of foy 
lawful knights of the ſame county, of ſuch as ſhould be pre- 
ſent at the ſaid record, and that you prefixed the ſame day to 

© the parties, that then they might be there ready to proceed in 
the ſaid plaint, as ſhould be juſt ; and that you ſhould ben 
there the names of the ſaid four knights, and that writ: Ye 
we being now moved with certain cauſes in our court, before 
our ſaid juſtices, command you, that in the ſame plaioh, 
againſt the ſaid E. F. at the ſuit of the ſaid C. D. before you 
levied or affirmed, and now depending undetermined, you 
proceed at your next county-court to be holden in and ke 
the ſame county, with what ſpeed you can, in ſuch mannes, 
according to the law and cuſtom of England, as you ſhall ( 
proper; our ſaid writ in that behalf heretofore directed u 
the contrary in any wiſe notwithſtanding. Witneſs, b 
on, &, at, Cc. in the twentieth year of our reign, 


— 
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How. the Defendant may proceed in caſe the 
Diſtreſs was for RENT after the Cauſe removed, 
and the Plaintiff NONPROSS'D or NONSUITED 
at the Trial. | 17 6 


J the cauſe has been removed into the ſuperior court by the 
plaintiff, and after the defendant has appeared he does not 
declare or proceed therein ; or if the cauſe has been removed by 
the defendant, and a rule being ſerved on the plaintiff, he does 
nt declare or proceed therein; the defendant may ſign a non- 
ru, enter up judyment pro retorns habende; and if the original 
dfireſs ws made for rent, he may proceed to execute a writ of 
inquiry of damages, which is the better way than taking out a 
writ pro retorno Habendo; becauſe that writ may be ſuperſeded * 
by the plaintiff's ſuing out a writ of ſecond deliverance, as was' 
ſeen before. For by the fat. 17 Car. 2. c.9. an act for the 
more ſpeedy and effectual proceeding upon diſtreſſes and avow= 
nes for RENTS, reciting, that “ Foraſmuch as the ordinary 
* remedy for arrearages of rents, is by diſtreſſes upon the Jands 
* chargeable therewith z and yet nevertheleſs, by reaſon of the 
* intricate and dilatory proceedings upon replevins, that remedy” 
" is become ineffectual:” It is enafted, That whenſoever 
* any plaintiff in replevin ſhall be nonſuit before iſſue joined, 
in any ſuit of replevin by plaint or writ lawfully returned, 
* removed or depending in any of the king's courts at K- 
' min/ler, that the defendant making a ſugge/fion, in nature of 
an avowry or cognizance for ſuch rent, to aſcertain the 
court of the cauſe of diſtreſs, the court upon his prayer ſhall 
' award a writ to the ſheriff of the county where the diftreſs 
was taken, to enquire by the oaths of twelve good and law- 
ful men of his bailiwick, touching the ſum in arrear at the 
time of ſuch diſtreſs taken, and the value of the goods or 
cattle diſtrained : and thereupon notice of fifteen days ſhall 
de given to the plaintiff, or his attorney, in court, of the 
' ſitting of ſuch inquiry : and thereupon the ſheriff ſhall in- 
quite of the truth of the matters contained in ſuch writ, by 
* the oaths of twelve good and lawful men of his county: 
and upon the return of ſuch inquifition, the defendant ſhall 
* have judgment to recover againſt the plaintiff the arrear- 
' ages of ſuch rent, in caſe the s or (cattle diſtrained 
ſhall amount unto that value: and in caſe they "ſhall not 
amount to that value, then ſo much as the value of the ſaid 
goods and cattle fo diſtrained ſhall amount- unto, together - 
with his full coſts of ſuit: and ſhall have execution there- 
upon by Feri facias of elegit, or otherwiſe, as the law ſhall, 
R 3 | we require, 
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How the Defendant may proceed in caſe the 
Diſtreſs was for RENT after the Cauſe removed, 
and the Plaintiff NoNPROSS'D or NONSULTED at 
the Trial. 


ce require. And in caſe ſuch plaintiff ſhall be nonſuit after 
« cognizance or avowry made, and iſſue joined, or if the ver- 
« dict ſhall be given againſt ſuch plainciff, then the jurors that 
are impanclled, or returned to inquire of ſuch iſſue, ſhall, 

„at the prayer of the defendant, inquire concerning the fun 
4% of the arrears, and the value of the goods or cattle diſtrained: 
„ and thereupon the avowant, or he that makes cognizance, 

% ſhail have judgment for ſuch arrearages, ar ſo much thereof 
« as the goods or cattle diſtrained amount unto, together with 
« his full coſts, and ſhall have execution for the ſame by fin 
« f.cigs or elegit, or otherwiſe as the law ſhall require.“ 

Seel. 3. gives the like remedy to the avawant, t, upon 
a judgment given for him upon demurrer. 

And /c&. 4 enacts, That in all caſes aforeſaid, here the 
c yalue of the cattle, diſtrained as aforeſaid, ſhall not be found 
« to be the full value of the arrears diſtrained for, that the 
4% party to whom ſuch arrears were due, his executors or ad- 
5 miniſtrators,, may, from time to time, diſtrain “ again for 
« the reſidue of the ſaid arrears.” | * 

It bas been the cuſtom ever ſince this ſtatute, as it was be- 


fore, in all caſes. when the plaintiff js nanpreſſed, to enter judg- 


ment pro retorno habende; but notwithſtanding, the defendant 
may enter a ſuggeſtion according to this ſtatute, and take out 
writ of 10 ]; and if the plaintiff ſhould take out à writs 
fe:ond deliverance afierwards, it will be no ſuperſedeas_to-{uch 
writ of inquiry; although. ſuch writ 1 deliverance would 
be a u per ed to the writ de retorne habends. N 
Rule to ſhew cauſe, why the inquiſition on a writ of inguir) 
of damages, final judgment, and fi. fa,, ſhould nat be ſet aſide. 
Diltreſs was for a rent charge; and after refalo returned and 
filed, and rule given to declare, judgment de reiorn. babend. un 
ſigned for want of a declaration; and a writ of retorn, babnd. 
iſſued 12 J. 1759, but was never executed. The 2d of Oc 
tober, plaintiff ſued out a writ. of ſecond deliverance, given bf 
Wiſim. 2. Defendant did not proceed on the writ of retorn. lo- 
bend, hut entered à ſuggeſtion on record, according to . 
17 Gar, 2. and the 27 Cd gave ngtice of the execution of ths 
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whe A ſecond diſtreſs might have been taken by common law io 
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* writ of inquiry of damages, having then had no notice of the 
writ of ſecond deliverance, though of that he had notice before 

oh the execution of the writ of inquiry. — On the plaintiff's part it 
1 was urged, that the ſecond delrverance removes the judgment of 
rtorn habend, and opens the cauſe again: that if the retorn. 

* labend. be not executed, the ſecond deli uerance ſuperſedes it 3 if 
* executed, it brings back the diſtreſs. That after the merits 
ed under the ſecond deliverance, the diſtreſs will be irreple- 
Uh nſable, On the writ of retorn. habend. awarded, the writ of 
ie deli verance is given the party to reinſtate him. That the 


defendant cannot enter a ſuggeſlion whilſt the judgment of return. 
babend, (which is a nonfat) ſubſiſts. But the court thought 
atherwiſe, and held, that a writ of ſecond deliverance (which is 
ot taken away by 11 Geo 2.) is no ſuperſedeas to the writ of 
inquiry of damages, If defendant had proceeded on the writ de 
orn. habend, the court would have ſtopped him; but he made 
bis option to proceed under the flatute of Car. 2. which be had 
right to do. This and the former ſtatute were intended to 
prevent delay, and give the party a better remedy,—T he ſtat. 
u Hen, 8. c. 19. gives damages in compenſation of trouble 
ud expence, The 22 Hen. g. c. 15. gives coſts where a m- 
ſJut, The old ſtatutes mention the writ of ſecond deliverance, 
the new do not; vide Cartb. 253. Palm. 403. Latch. 72. 
Rule diſcharged. If this conſtruction was not put upon the 
fatute of Cor, 2. it would be totally nugatory, Cooper v. Sher- 
uk, Barnes, 426. 2 Milf. 116. 12 


The entry. of a ſuggeſtion in the nature of 8 agnizance, is as 
pe follows: | 


Bucks, to wit. ZE. F. was ſummoned to anſwer C. D. in a 
plea, wherefore he taok the cattle, s, and .chattels of 


Fr SKF S$ 


pledges, c. and whereupon the ſaid E. himſelf in 
court here, in his on proper perſon, on the day of 
againſt the ſaid C. in the plea aforeſaid, and the ſaid 

C. came not, but made default. Therefore it is conſidered, 
that the ſaid C. and his pledges for proſecuting be in mercy, 
and that the ſaid E. go thereof without day, and have a 
return of the ſaid cattle, goods and chattels, &c, and there- 
upon the ſaid E. ſays, that he the ſaid E. took the ſaid 
A4 cattle, 


the ſaid C. and unjuſtly detained the u_ gages and 


1 


ii 
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cattle, goods, and chattel-, of the ſaid C. for the taking 
whereof he was fummoned to appear in the ſaid court of our 
ſaid lord the king of the bench at Wiſtminſler, to anſwer to 
the ſaid C. as aforeſaid, at the pariſh of O. in the ſaid county, 
in a certain place there called the ſtable; and that he took 
the ſame as bailiff of J. A. for that the ſaid C. at the tine 
of the taking the ſaid cattle, goods, and chattels, and for 
the ſpace of two years and three quarters of a year ended at 


and upon the day of and from thence until 

the time of the taking of the ſaid cattle, goods, and chattels, fa 
held and enjoyed the ſaid ſtable, with the appurtenances, fo 
amongſt other things, as tenant thereof, to the ſaid J. 4. 1 de 


and under the yearly rent of twelve pounds, payable quar- OL 
terly ; and becauſe the ſum of thirty-three pounds, of the ch 


yearly rent aforeſaid, for two years and three quarters of u- ou 
other year, ending at and upon the ſaid day of dy 
in the ſaid year of our Lord 1779, on that day, in that an 
year, and at the time of taking the ſaid cattle, $, and ſu 
chattels, were in arrear and unpaid, he the ſaid E. as bailif ſai 
of the ſaid J. took the ſaid catile, goods, and-chattels, for ſai 
and in the name of a diſtreſs for the ſaid rent ſo due in pla 
. + arrear and owing from the ſaid C. to the ſaid J. as aforeſaid. bai 
And the ſaid E. according to the form of the ſtatute in Je; 
ſuch caſe made and r prays a writ of our lord the up 
king to be directed to the ſheriff of Bucks, to enquire ol ide 17 
ſum in arrear of the rent aforeſaid, and of the value of the the 
cattle, goods, and chattels aforeſaid ; and it is granted to fait 


him : wherefore the ſheriff is commanded, that, by'the oath 
of twelve good and lawful men of his bailiwick, he diligent) 
enquire how much rent was in arrear and due to the aid I 
at time of the taking of the cattle, goods, and chattels afore- 
ſaid ; and how much the ſaid cattle, goods, and chattels, {0 
taken in the name of a diſtieſs as aforeſaid, were worth, c- 
cording to the true value thereof; and the inquilition which 
he ſhall thereupon take, let him make appear here on [tht 
return day], under his ſeal-and-the-ſeals of thoſe. by who 
. oath he ſhall take the ſaid inquiſition, . 
| Upon entering the above ſugge/flion on 2 roll, the defend 
ant may then ſuc out his writ of enquiry, which is to the follon- 


ing effet : 2 * | 
= . GEORGE 
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My GEORGE the Third, by the grace of God, Cc. To the 
ur ſheriff of Bucks, greeting: Whereas Z. F. was lately ſum- 
to moned to appear in our court of the bench, before our juftices 
y, at Ve/iminfler, to anſwer unto C. D. of a plea, wherefore 
ok he took the cattle, goods, and chattels of the ſaid C. and 
ne unjuſtly detained the fame againſt gages and pledges, until, 
or Sc. and the ſaid E. F. offered himſelf in court, before aur 
at Juſtices at Ae in his own pr perſon, on the 
til day againſt the ſaid C. in the plea afore- 
ls, ſaid: and the ſaid C. came not, but made default, There- 
es, 
at 
ur 
the 
11 


fore it was conſidered, that the ſaid E. and his pledges ſhould 
be in mercy ; and that the-ſaid E. ſhould go thereof with- 
out day, and have a return of the ſaid cattle, goods, and 
chattels, And thereupon it hath been ſuggeſted to us in 
our ſaid court, before aur ſaid juſtice at W:ftmin/ter aforeſaid, 


by the ſaid E. that be the ſaid E. took the ſaid cattle, goods, 
hat and chattels of the ſaid C. for the * whereof he was 
nd ſummoned to appear in our ſaid court of the bench, before our 


lf ſaid juflices at Weſtminſter, to anſwer the ſaid C. D. as afore- 
for ſaid, at the pariſh of O. in the ſaid county, in a certain 
| place there called the ſtable ; and that he took the ſame as 
bailiff of F. J. for that the ſaid C. for the ſpace of two ' 
years, and three quarters of another year, ending at and 
upon the ſaid - day of in the year of our Lord 
1779; and from thence, until and at the time of taking of 
the ſaid cattle, goods, and chatreis, held and enjoyed the 
ſaid ſtable, with the appurtenances, amongſt other things, as 
tenant thereof to the ſaid F. at and under the yearly rent of 
twelve pounds, payable quarterly: and becauſe the ſum of 
thirty-three pounds of the 2 rent aforeſaid, for two 
years, and three quarters of another year, ending at and 
upon the ſaid day of in the year of our Lord 
1779, on that day in that year, and at the time of taking 
the ſaid cattle, goods, and chattels, were in artear, and un- 
paid ta the ſaid J. he the ſaid E. as bailiff of the ſaid J. 
took. the ſaid' cattle, goods, and chattels, for and in the 
name of a diſtreſs far the ſaid rent ſo due in arrear and 
owing from the ſaid C, to the ſaid J. as aforeſaid. * And the 
ſaid E. according to the form of the ſtatute in ſuch caſe 
made and provided, prayed our writ to be directed to you, 

| | : | to 
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to enquire of the ſum in arrear of the rent aforeſaid, and of 

2 of the cattle, goods, and chattels aforeſaid. There - the l 

fore we command you, that according to the form of the ind 
ſtatute in that caſe- made and provided, you diligently en- 


Bu 
ite, by the oath of twelve good and lawful men of your Ne 
; — 2 much of the yearly rent aforeſaid, at the time ** 


of taking the ſaid cattle, goods, and chattels, were in arrear ok 

| - and — and how, much the ſaid cattle, goods, and þ 73 
chattele, taken as aforeſaid, were worth, according to the 
true value of the fame. And the inquiſition which you ſhall 

| thereupon make you ſhall-certify to our juſtices at Weſtminſter 
on the return], under your ſeal, and tue ſeals of thole by 
whoſe. oath you ſhall take that inquiſnion ;; and have you 

_ there the names of thoſe by whoſe oath you ſhall take that 
inquiſition, and this writ. Witneſs Sir HYilliam Da Gry, 


N By 
knight, at J/e//min/ter, the day % CB 
_ twentieth year of our reign. = ay 
I? ; oc, C 
Upon this writ of enquiry the whole fact is to be proved By 
and — de litigated. Cooper v. Sherbrook. E. 32 G0 . „aue 
C. B. (91 75 — 3 ten 
If A. diſtrains B. for rent, and B. replevies, and gives the the ſt 
uſual bond to proſecute, then levies bis plaint, and afterwards 155. 
removes the ſame by rœfuls, arid then does not declare ot if he ment 
declares, and A. avows, and B. not putting in a plea. in ber, 5. 61 
the avowant have. judgment by default, that B. ſhall. be Ari 
amerced, and avowant have a retorno habende. — A, in (ſuch caſc wowe 
may either ſue out a writ of enquiry of damages, according o f dne. 
this ſtatote 17 Car. 2. c. 7. or he may commence. actions on the ca 
the replevin bond [taken according to the 11 Gee. 2. 6. 19. Wc. 1. 
| 23} againſt the plaintiff and his bondſmen, to regover du both t 
damages and cofts, | . 39%," 324. yt, 1680. 14 ant to 
As the ſtatute 17 Car. 2. c. 7. relates only to diſtreſſes 1 ſtatute 
rant; and gives a writ of eaquiry by default, &c. if the diltrel Def 
. was for damage feaſanty after judgment pro retorna habend. the but ne 
defendant's remedy is by writ de retorne haben, and if an WY; | 
elongata is returned, be may have a-withernam, &c. or if the in arre 
hc riff has taken inſufficient pledges, he may have. an war” wheth: 
againſt: the ſheriff for ſuch inſufficiency of the pledges; 07 of rent 
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the ſheriff took a rep/evin hond, and aſſigns the ſame to the de- 
ſendant, he may have an action on ſuch bond againſt the 
bondimen, | | | _ 

But in caſes of damage feaſant, &c. the ſheriff is not ob 
to take a repleuin bond, nor can he compel the plaintiff to find 
bondſmen and enter into a bond [the ftar, e1 G. 2. c. 19. 
23. only relating to diſtreſſes for rent] j hut then the ſheriff, 
tefore he makes r-plevin, may infiſt upon ſufficient pledges pro 
reterno habende, in purſuance of iim. 2. c. 2. and then the 
defendant, after clongata returned to the writ de retarno babenido, . 
may have a ſcive facias againſt ſuch pledges—or if the plaint 
was never removed from the court below after a nen prog ſigned, 
he — have a precept in the nature of a ſcire faciar, Vide 
2 Will. 41 

By whe [ſame ſtatute 17 Car. 2. c. 7. if the plaintiff is nen- 
futed after iſſue joined, or if verdict is given againſt him, the 
jury returned or impanelled, at the prayer of the defendant, 
ſhall enquire of the rent in arrear, and the value of the goods, 
Cc. diftrained, &c. 4 

But if in ſuch caſe the jury impanelled omit to enquire of the 
value of the rent arrear, of of the cartle, the defendant cannot 
then have a writ of enquiry to ſupply that omiffion, becauſe 
the ſtatute confines it to the jury impunell:d in the cauſe, 1 Lev. 
255. Therefore, in ſuch caſe, the defendant muſt take judg- 
ment de retorno habendo at common law. Tucket v. Stephins. 
P. 6 Gee. 1. C. B. Carth. 352. * a ' 

And if the jury find for damages the amount of the rent 
wowed for, and omit to find the value of the rent and of the 
eule —or if they omit to find either the value of the rent or of 
the cattle diſtrained, or find only the one or the other, the de- 
jendant can only have judgment pro retorno—for they muſt find 
both the value of the rent and of the diftreſs, to entitle defend- 
ant to take a judgment and have execution according to the 
ſtatute by ff. fa. ca. ſa. & c. n 

Defendant had avowed for 2 year's rent, and had a verdict, 
but no value was found by the jury; whereupon a wit of in- 
quiry was moved for under the 17 Car. 2. to aſcertam the rent 
in arrear, and the value of the cattle, Gould juffice, doubred 
whether" it could be granted to ſupply à deſeHive veruict in caſe' 
of rent; though after a verdict by default, it would _—_ 

3 \ | | | 
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lie, and cited. Stephens and Spiller, In anſwer to which, 4x. 
ares and Fones, M. 24 Geo. 2. B. R. was cited as in point. 
But Gould ſaid, that from a note of Mr. Burrow, that appeared 
to be a judgment by default, However, no cauſe being ſhewn, 
the rule was made abſolute. Freeman v. Lady Archer, Tr, 
11 Geo. 3. C. B. 2 Blactſ. Rep. 763. | 
In writs of enquiry under this ſtatute, the jury ſet their 
bands and ſeals to the verdi# z and upon the trial of ſuch writs, 
the judge of niſi prius is only aſſiſtant to the ſheriff, and has no 
Judicial power. And if the parties come to any agreement at 
the trial, the way is to bring it to the judge to ſign, and aſter- 
wards move to have it made a rule of court. Caf. K. B. gig, 
GG r Pts <2 2 
By the 21 Hen. 8. c. 19. / 3. it is enacted, *« That every 
avowant, and every other perſon or perſons that make any 
avowry, juſtification, or conuzance, as bailiff or ſervant to any 
| perſon or perſons in any replegiare or ſecond deliverance, for 
rents, cuſtoms, ſervices, or for damages fraſant, or rent er rents 
upon any diſtreſs taken in any lands or tenements, if the ſame 
avowry, cognizance, or juſtification be found for them, ot the 
plaintiffs in the ſame be nonſuit, or otherwiſe barred, that then 
they ſhall recover their damages and co/ts againſt the ſaid plain- 
tiffs, as the ſame plaintiffs ſhould have done or had, if they had 
recovered in the.replegiare, or ſecond deliverance. found agaiot 
the defendants.” | , 
Neither this ſtatute, nor the 43 Eliz. [if the defendant 
avows. as overſeer for a diſtreſs for a poor rate], tie the inquiſ- 
tion up to the ſame jury as are returned or impanelled, as the 
17 Car. 2. c. 7. does. Salk 95. | 1 
In replevin the defendant avowed, and the plaintiff being 
nonſuited, brought a writ of ſecond deliverance, whereupon it 
was moved to flay the writ of enquiry of damages. Et per 
Cur, This is a ſuperſedeas to the retorno habende, but not to the 
writ of enquiry of damages ; for theſe damages are not for the 
thing avowed for, but are given by the ſtat. 21 H. 8. c. 19. © 
a compenſation for the expence and trouble the, avowant has 
been at. Salk. g5. pl. 6. Palm. 403. Latch. 7727. 
If the plaintiff is nonſuited for want of delivering a declara- 
tion, if it was through any cauſe that would have entitled him 
to @ writ of ſecand deliverance, as ſickneſs of the perſon N 
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ration on payment of coſts ; otherwiſe, the plaintiff would be 


remedileſs, the writ of ſecond * being taken away by the 


17 Car, 2. in caſes of rent. Vent. 64. 

No ſecond deliverance lies after a. Judgment « on demurrer, or 
after a 1 or conſeſſion of th avowry ; but in all theſe 
cales, the judgment, muſt be entered with a return irreple- 
labile. But u n a nonſuit either before or after evidence, 
where the dite s was not for rent, a writ of ſecond deliverance 
will lie, becauſe there is no determination,of the matter ; and 
there a writ of ſecond deliverance lies, to bring the mattet in 
queſtion : but in the caſe of a demurrer and verdict, the matter 
is determined by law; and in the caſe of a confeſſion, it is do- 
termined P the confeffion of the party. 2 Lill. * 45 | 


0f NONPROSSING, ' NONSUITING, Disconrihu- 
ING, &c. | \ 


FH E plaintiff pleaded two matters in bar to an avitury, and 
on one of the pleas the fact was found for him, but the judge 


did not certify [according to 4 Anne, c. 16. / 5108 the plain- A 
tiff had probable cauſe to plead the other plea, The defend:o( carr! 
moved for cofts purſuant to that ſtatute ; and the queſtion wa, Wi to tr 
whether the proceedings were within that ſtatute or not? fl reaſc 
avowant in replevin being omitted io the words of the Rate, Wi unle 
Rule to ſhew cauſe why the plaintiff ſhould not pay coſts uu fr. 
enlarpged.' Barnes, 144 3 E T 
"7 The defendant made two avowries, and plaintiff obtained u con6 
order for time to plead, pleading iſſuably, and taking notice of trair 
trial for the fitting after laſt term in Middle/ex, and within dae in tb 
demurred” to the fe and, pleaded in bar to the latter; n ed, 
upon that the "defendant figned a nonpros for want of pleading = tl 
Hfuably to both avowries, which the court held to be regula. WW mov 
But upon uti of coſts, pleading iſſuably, arid taking Wl purp 
notice of trial within the ſame term, ie nonpros was ſet alide, WW de v. 
Barnes, 314. bee 

After joinder in dmurrer, plaintiff obtained a rule for n ſequ 


avowant to ſhew cauſe why he ſhould not diſcontinue on paj- 
ment of coſts z it was obje for the avowant, that a diſcon« 
tinuance in replevin is very different from a aonpros ; and that 
after 'a diſcontinuance, a writ de retorno habends could not be 
awarded, The court, however, did not enter into that mat 
ter, as the parties entered into a rule by conſent, to ſtay pro- 
ceedings on payment of the rent arrear with coſts. Barnes, 171. 

In replevin, both plaintiff and defendant may carry down 
the record to trial, | | 

The defendant brought down the record, but the plainli 
did not appear at the affizes ; upon which, the defendants 
counſel inſiſted ſtrongly on a verdict, which was - complied 
with. But afterwards, upon application by the plaintiff to kt 


the verdict aſide, the court, after hearing the judge's report, By 
ordered the poſiea to be amended, and a nonſuit to be returnei = 
inſtead of a verdict for the defendant ; and that he ſhould p **d 
the coſts of the motion. Barnes, 458. defer 
On motion for judgment as in caſe of a nmſuit, a diflindiony 11 © 
was endeavoured to be made from common caſes, becauſe int 'evie 
replevin defendant might, in the firſt inſtance, have cartiei bold. 
down the record to trial, Per Cur. The act of parliament hu %, 
made no diſtindtion. Barnes, 317.—But the King's Bench hold, Gittr: 
| that the defendant in replevin ought never to have judgment? 1 
| 
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in caſe of a nonſuit, as he himſelf is an actor, and may curty 
the cauſe down. Sayer on Coffs, 142. 

And as both plaintiff and defendant. are actots, and may 
carry the cauſe down, If deſendant give notice, and do nat go 
to trial, the court will give coſts againſt him ; and for the ame 
reaſon the defendant may not move for judgment of xonſu7t, 
unleſs the plaintiff have given notice of trial. E£gglrton'v. Smart. 
ſr. 2 Geo. 3. Vide 1 Blackſ. Rep. 375- IEEE 

The plaintiff's goods diſtrained were not replevied, but, by 
conſent of the 'attornies on both ſides; remained in the diſ- 
trainors hands; and without any writ of refals or appearance 
in the court above, the —ů = — — _ 
ed, and after long ſpecial pleadings, and after tri iſſues 
at the 240, wad 5 for the plaintiff, the avowants 
moved to ſet afide all the proceedings; and the rule for that 
purpoſe was made abſolute. The court held the agreement to 


be void, a fraud upon the revenue-and officers, and an abuſe of 


the court and the bar; that they had no juriſdiction, and con- 
ſequently could not give judgment. Barnes, 451. 

Replevin for taking cattle in à certain place called 
u a certain other place there called the Boggs, the defendant 
avowed the taking in the place, in which, Cc. becauſe H. was 
ſeiſed in fee of the /ocus in quo, &c, The plaintiff demurred, 
becauſe here are two places alledged, and the avowant has 
only anſwered to the /ocus in quo, &c. which is but one of the 
two places, Et per Car. it is a diſcontinuance. Wet v. Speeds 
$a'h, 94. 

The ſtat. 11 Geo. 2. c. 19. /. 22. gives the defendant or de- 
\fendants in replevin making avowry, or cognizance upon diſ- 
trefſes for rent, relief, beriat, or other ſervice; in caſe the plain» 
tiff in the action ſhall become nonſuit, diſcontinue, or have judg- 
ment againſt him, double coffs. . 

But where defendant avowed the taking and detaining an ox, 
is 2 ſeizure, for heriot cuſſom (claiming no right to diſtrain}, 
and plaintiff became nonſuit, and the prothonotary had allowed 
defendant double colts, taking the caſe to be within the ſtar. 


review his taxation, made the rule for that purpoſe abſolute; 
holding, that the avowry not being for taking the ox as a diſe 
treſt, is out of the ſtat. For heriot ſervice, cattle, &c. are 
ittrainable ; for heriot cu//om not. Lihd v. Winton. Barnes, 
168. 2 Will. 28. 

Before I conclude this title it may not be improper to re- 


the Brill, 


It Ger, 2, The court, on motion that the prothonotary might 


wark, that formerly if there was any irregularity in a _—_— 


Of NoxyRrossING, NONSUITING, DISCONTINu. Will | 
| ING, &c. | 


k 
the party making it was deemed a treſpaſſer ab initio, and liable I 


to make ſatisfaction to the party diſtrained but now, by n Gee.2, bis 
c. 19. a diſtreſs for rent ſhall not be deemed unlawful for any 
« irregularity in the diſpoſition of it afterwards, nor the 
<< making it a treſpaſſer ab initiqz but the party oxgriered me 
tc recover full ſatisfaction for the ſpecial damage he ſhall have 
«*« ſuſtained thereby, and no more, in an action of treſpaſs, or 
<« on the caſe, unleſs tender of amends bave been 'before made." 
And by 17 Geo. 2. c. 38. © where any diſtreſs is made fer 
e money juſtly due for the relief of the poor, it ſhall not be 
« deemed unlawful, nor the party making it. a treſpafſir, on 
« account of any deſect or want of form in the warrant of 
„ appointment of ſuch overſeers, or in the rate of aſſeſſment, 
« or in the warrant of diſtreſs: thereupon ; nor ſhall the par 
<< be deemed a treſpaſſer ab initio, on account of any inregy- 
4 larity which ſhall afterwards 3 done by him; but the party 
« grieved may recover for the ſpecial damage, tunder 
6% amends have been before made. | > 655 ! 
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in | 
7 there is judgment for the plaine/ff upon 8 r verificatione, 
ry cognovit attionem, nil dicit, &c. or for. want of a replication to 
. bs ic in bar tothe avowery, or opon « demureer writ of <9 
% of damages ſhall be awarded. Cm. Dig. Pal. 303. | 
J 175 1 
« „nnn n 0ng 2403 1 
ue 


Lo there is judgment for the- plaintiff in replerin, qued 


FP _T.cizc iN... 


won the roll; — 
of the eattle, Cc — 
ine judgment for both. 

lu r — as overſeer for the poor'v rate, 
id had a verdict, but the jury did not afſeſs any damages. He 
ened final judgment, and the prothonotary allowed 1 
al. 105. ond after which he moved for, a writ of: enqui 
eing intitled to. recorer-ereble damages by the flats 4.3.of £1 | 
dy reaſon of the wrongful vexation, with his coſts alſa ſuſtaĩ ned. 
hereupon à rule was made to ſhew cauſe. Qn:ſhewing 


aving al ſigned final judgmeot, and bad his cofts 1axed, 
a wide bi et , and. now com 600 lt . 
de damages mu be aſſeſſed b me jury, \as appears by 
» 19th je. of that ſtatute; * Car. be EP | 
tried che iſihemop. aff che.clmagmng! but if they | 
muſt do juſtice, E 5 
A p writ was awarded Dewell v. n 
Z. 3 Vi 44%. id Carth. 
e Wbete © matter ee to be 
the principal jury, goes ta the yery point 
he ifſue, "ied upon whit, 7 is ound bp he June ga 
e nk pic if chey have gen a 
ſwpplied by a-writ of 
Inquiry, 


D 


2. 


uſe, it was odjecled for plaintiff, 1, Tuat the dejendanet 
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inquiry, beeauſe thereby the plaintiff may Joſe his action oſ 
- attaint, which will not lie upon an inqueff 4 — 
hut where the matter omitted to be inquired: by the principal 
jury does not po to the point of the iſſue, or neceſſary conk- 
quence theredf, but are things merely collateral, a8 damagey 
ne in the above caſe, and the four uſual .inquiries on u guar: 
impedit, ſuch may be ſupplied by a ſubſequent writ of ingur) 
without any damage to the party; 'bdcauſe if the fame had bet 
- inquired into by the principal jury, it would have been (u 1 
- theſe particulars) no more than an inqueſt of office, upon which 
an attoint will not lie. a A Wt 1 
lf there is judgment for the defendant upon a demutrer c 
verdict, or the plaintiff is nonfuited, the defendant-ſhall hart 
return irrepþlaviſable ;, but if the nonſuit is before: verdict, the 
"PERO 'a return is not inrefplruiſable. 14 Hen. J. b. 
en. O. 5. 4: 5 TE | X a6 
e 1 the dilliels was for rent, and plaintiff is nf 


judgment is given againſt: him upce demurrer, the defend if 
may have a were of inquiry ing io 17 Car. 2. c. 5. which erec 
vide ante. (x if ver dict is given ſor the defendant, or the pla '+ 8 
- js nonſuited after iſſue joined, c. the jury i d or retum ff h. 
| ſhall inquire what arrear,and af whatvaluethe diltceſs is, &. iy de f 
after ſuch inquiſition he ſhall have a f fa. elit, bee; Th 
If the defendant, upon the judgment de retorns bakands, crow 


dot. a writ pro yeteyns habends, and the- ſheriff cannotGad 

«Cattle, he may have a capias in withernam, upon the return 
ata.” 1 Lem. 174. nt ehe 1 7 

But if the defendant has judgment for a ratarn 


ii the-owner of the cattle or goods tenders all-that is dagen 80 
judgment, and it is accepted, he ſhall have a writ of d? eber 
the r 2 lait. 157. jo RN. 1 — « * 
So if he tenders the whole upon judgment, ; 
- aſcertained upon the Yvowry, and is refuſed,: he ſhall (de th 
{ detinue, 1 I. 16. Rr 


In avowry' for damage figſant, deſendant had 4 verdiſt, 
adjudged that he ſhall have a retem. babend; for the 
- c. ſa. for the damages; but if the party tender dhe tal 
| - Jamages, the ſheriff, after Tuck tender, ought not 40 ces 
the retern. habend. ( Sg) wil eee AT 
But if for want of ſoch tender the ſheriff dothexecur t 
ern. babend, and afterwards the coſts and — — 
„ rt „ wnſlere preeeit fies upon ſuggeſting, that. the calls, 
are pid, add tbis is to rede liver the diſirtſa, and ia called a 
| of reiitution. (Foe Car. 162. 3 balk; $4. 21 „une 
TIME £ a1 


4b all Eo FAR * occ 
derived from the crown, and the O__ 
b committed to a great, variety of courts, 
the care of the crown, that theſe courts keep. wi 
and bounds of the juriſdiction preſcribed thein 7 
tatutes of the realm z and far this r e 
wis framed n e 
the ſuperior common law. caur(s,- to rein al infer 
whether eccleſiaſtical or temper maritime, military, 


bath aſſumed a. greater or other power t 
by law, or that it hath refuſed to allow 


tion and intents" c. He, 


the 7 bold, ene to be varjety of 


crown and courts, and is inqqodey for. the eafp, 
ſubjet.z ſo that it is the.wiſdom and policy of 


channel, accordi to the original 
Vow, Par, Ga : 63 Pe 


So bat probi 


bu gnify that the cute is. drawn ad 
ought to be: and therefors it is at aid in 


that the cauſe is drawn od aliud examen,contre coren 
. . 2 f. 603. „n. 3 
an, wy hi IFEDUSt-H 


43 +? 


1 W e 


p, 


ex gol 
If inferior courts ap nd joriſdi ion, the officer who 


45 
. 


11 5 en 17 '*S I F 


a ſuggeflion made in the ſuperior court, that ſuch Laferior court 
was entruſſed 
afls of parliament, os 
hath expounded them contrary 10 their true and proper. 


eo i 


executes the. 75 ah ad 1 ave aſe the lg that give 
it, are in * the ſuit 
of the ki _— ihe. of (then on, e R 


The writ, of. probibitian is to preſerve the __ 17 85 the we ings 


niet of 
the law to fot ; 


both beſt, preſerved ,wheo. every thi — in its tight 
daten of e en 


44 do not import. that the ecclfifſieal of 
ther iaſerior. 3epporal court are L than the kiog's ous 


e 
(be the court eccleſiaſtical or temporal to which it wag 20 


| \ 
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From whence it iſſues. 


T HE ſuperior coprts at Wiftminfter, having a ſuperintendeney 
over all inferior courts, may, in all caſes of innovation, C. 
award a prohibition: in this the power of the King's Bench bu 
never been doubted. F. N. B. 53. 4 Infl. 71. 
Alſo the court of Chancery may award a prohibition, which 
may iſſue as well in vacation as in term time; but ſuch writ iz 
returnable into B. R. or C. B. Bro. Prob. pl. 6. 4 Infl, di. 
Will. Rep. 43. 
As the common law courts are not always open, if one i 
ſded in an inferior court for a matter out of the juriſdiction, the 
defendant, if it happen in vacation time, when only the Chancery 
| ts open, may move that court for a prohibition : but then it mult 
appear by oath made, that the fad did ariſe out of the juriſdic- 
tion, and that the defendant tendered a foreign plea, which 
was refuſed; and if a prohibition has been granted out of 
Chancery improvid#, or without thefe circumſtances attending it 
=> court will grant a ſuperſedeas thereto. ' Will. Rip. 416. 
wh, e 1 | SEE 
As the juriſdiction of the court of Common Pleas is founded 
on original writs out of Chancery, it was formerly doubted 
whether it could, without count or plea e 
award a prohibition: but it has been determined dy unani- 
mous ſenſe of all the judges, that this court may, upon a ſug- 
geſtion, grant prohibitions, to keep as well temporal as” tcl: 
aftical courts within their bounds and juriſdictions ; and that 
without any original writ or plea depending: the common hw 
being in theſe caſes a prohibition of itſelf, and ſtanding inſtead 
of an original, Bro. Prob. pl. 6. Ney, 153. 12 Co, 58. 108. 
Bro. Con. pl. 3. 4 Inſtit. 9g. 2 Brounl. 17. Vaughan, 157. 
The grand ſeſſions in Wales may alſo fend a prohibition, and 
write to the ſpiritual courts there, as well as the counts here 
| wy Sid. 92. Sed vide Cro. Car. 341. Janes, 330. Pau. 411. 
In B. R. and C. B. this difference hath been made, that in 
B.R.a 1 be awarded upon a bare ſurmiſe with- 
out any ſWggeſtion'bn record; but that for a prohibition'out of 
C. B. thete muſt be a ſuggeſtion on record, and therefore the 
latter is conſidered as the ſuit of the party, and in which he 
may be nonſuited, and is not diſcontinued by the demiſe of the 
king; but the former is only in nature of a commiſſion probi- 
bitory, which is diſcontinued by the demiſe of the king, Noy, 7]: 
Palm. 422. Latch, 114. But if an attachment iſſues upon 
ſuch prohibition, or the party puts in bail, then it becomes i 
private ſuit, not diſcontinued by the demiſe of the king; — 


ut / 
Juriſdid 
Ffoceec 
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fler ſuch proceeding the party may be nonſuit, but nds before. 
Palm. 832 r 
But per Halt, eh. juſt. B. R. à prohibition Cory abs), 
for, if it be inſiſted, till the ſoggeſtion be entered on record, 
al, 16. Ol eee 
So for want of a ſu | 
diſcharged the. rule to-ſhew'cavſe” why x probibitian ſhould not 
de awarded, Flawkins, aſſignee of IVieldridge, a baiikrupt, againſt 
Blauire'and others, affignets of Sampſon, 2 20 Gee. . 
t hath been ſaid, that the granting a prohibition is ex debit 
jufitie ; but the better dpinion ſeems to be, that the awarding 
i prohibition is a matter &iſeretionary, i. e. that from the cir- 
cumſtances of the caſe, the ſuperior courts are at liberty to 
exerciſe a' legal difcretion herein, but not 2d arbitrary. one in 
refuſing prohibitions, where in ſuch like caſes they have been 
granted ; or where by the laws and ftatutes of the realm they 
47 to be granted. Salk, 33. pl. 6. Ld. Raym. 220. $78: 586. 
t hath been determined in the Houſe of Lords, no writ 
if error will lie upon the refuſal of à prohibition ; but when a 
wnſultation” is awarded, it is with an ids con/ideratum eff, and 
then a writ of error will lie, becauſe there is a judgment. 
Li. Raym. 545. Salk. 136. yl THE Lov | 
No prohibition can be had, unleſs the party is in danger 
by ſame ſuit actually Sependig, and therefore-a prohibition 
annot be granted before a libel, or appearance to à ſuit below. 
halt. 35. pl. 8. March. 24, 25. For a prohibition guic timet 
does not lie. | bg 7% * hn T4 * 
lt is clearly agreed, that in all cafes where it e upon 
the face of the libel, that the Admiralty or Spiritual Court, &c. 
me not a juriſdiction, a-prohibition may be awarded, and is 
hautable as well aſter as before ſentence 3 for the ſuperior courts 
re to take care that the inferior courts within their due 
bounds, 2 Inf. 602. 2 Roll. Ar. 318. Ney, 137. Sid. 65. 
Cro, El. 571, Moor, 462. 907. Carth. 463. Shm. 299. pl. 2. 


But after ſentence a prohibition ſhall hot go, unleſs the want of 


widiftion in the court below appears upon the face of the 
foceedings, Burr. Rep. 4 pt. 2038-2040. 


4 


vggeſtion on tecord, the court of B. R. 


| 
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VU HERE. the court has a gatural juriſdiQtion of the ag, BN -®: 
but is reſtrained by ſome ſtatute, as by 23 Hen. $, for no paj 
citing out of the. dioceſe, there the party muſt congs. before ſen. ma 
tence ; for after pleading and admitting the juriſdict ion of the by 
court below, it would be hard and inconvenient to grant a pro- pes 
hibition, Vid: the author ilies aue, and Cre, Cor. 97. 2 . ber 
147 U. 1 18 We. 2 Coll. 543 M 1» II Ron 17, . 
Ct. 30. CM * er 
When a prohibition. is moved for, the method is for. the party ler 
to file a ſichiſlian in court, Rating the proceedings that have Sah 
been had in the court below, and then ſuggeſting dhe reaſon laid 
why he prays the prohibition.z and upon this the court: grant 4 cru 
rule to ſhew cauſe. why, a ,prohibition ſhould. not iſſue; and if mot 
upon ſhewing cauſe it appeays to. the court that the ſyrmiſe is dete 
not true, or ot clearly ſufficient to ground the prohibition lobt 
upon. they will deny it; otherwiſe they will make the rule pre 
abſolute for a prohibition; or if the mater be doubtful, they wo 
will order the party to declare. ... it. 3.04 Hike ns 
| The court Will nat grant  grohibition the laſt day of 4erm, in t 
but on motion à rule may be ohtained to Ray proceedings ill ting 
the enſuing term, . Latch. 7. 2 Rat. Rep. 456, the 
The ſuggeſtion for a prohibition is to the following effect: way 
: vs 1 is 0 
"The form of ph. > me for a'prohibition to the bailiff of 2 Wl pals 
' borough, to prohibit him from holding plea in à matter WY pour 
- *afifing extra furiſditionem, | laid, 
&« Great Britain. Be it remembered, that on . next caul 
 , After fiſteen days of Saint Martin, in this ſame testo, before diQi 
| the lord the king at /Fe/Aminfier, comes . 8. in his proper pl 
., perſon, and giveth the caurt of our Jard the king here © 4 
underſland, that whereas by a certain aft of parliament, mate il ns 

. at a parliament, halen at Wafpmin/tcr the twenty“ fifth day of 
Astriſ in tbe third year of the reigh of the late king Baum mg 
_ the Furſt, it was (among other things): ordained and en- - © 
bliſhed by the autborigy of the ſame parliament, — Of gen > 
meu and their bailiffs, and other (the king's. officers 6 8, 
excepted unto whom eſpecial authority is given) which at te 1 
complaint of ſome, or by their own authority, attack otben there 
paſſing through their juriſuiction with their goods, compel- 8 os 
ling them to anſwer afore them upon contracts, covenants ad | 
and treſpaſſes, done out of their power and their juriſdiQions the fe 
where indeed they hold nothing of them, nor within tht ES 
franchiſe, where their power is, in prejudice of the king *" aw 
bis crown, and to the damage of the people: it is * ra 
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.that none from thenceforth ſo do; and if any dv, he ſhall | 
pay to him, that by this occaſion ſhall be attached. his da- | 
mage double, and ſhall be grievoully amerced to the king,” as | 
by the ſaid ſtatute. (amongſt other things) it more fully ap- 
pears : nevertheleſs, one C. D. not ignorant of the premiſles, 9 
but coniriying and intending the ſaid A. agaioft the form of | 
the ſtatute, unjuſtly to vex, oppreſs and westy, and to 

draw. him into plea in the court of our lord the king, of 

record, of the of Bridgenorth, in the Founty of | 
Sakep, held in the ſaid. borough,. before the bailiff of the | 
ſaid borough, in à certain action which had ariſen and ac- 

crued out of the juriſdiction of that court; and alſo the com- 

mon law of the realm (to every ſubject of right duc) fo 1 
derogate from and abridge, the due courle of law to | 


- — 


ſubvert, and the iſſues and profits which to the ſaid lord the 
preſent king thereof might happen, and which to his royal 
crown eſpecially. belongeth to diminiſh, in the ſaid court of 
our ſaid lord the preſent king, of record there, held on 
in the. nineteenth of the reign of the lord the preſent 
ting, before the bailiffs of the ſaid borough, according to 
the cuſtom, of the ſaid borough, from time whereof the. me- 
mory of man is not to the contrary, uſed and gpproved, levied 
his certain plaint againſt the ſaid A. in a certain plea of treſ- 
pals upon the caſe, to the damage of the ſaid C. D. of fifty 
pounds: and the ſaid C. D. by pretence of the plaint afore- 
ſaid, in form aſoreſaid levied and affirmed, then and there 
cauſed and procured him the ſaid 4. paſſing within the juriſ- 
dition of that court, to be attached and arreſted, and com- 
pelled the ſaid A. to appear in the ſaid court, and the ſaid 1. 
of and upon the premiſſes unjuſtly conſtrained to anſwer. 
And thereupon in the ſame court, held on the day 
of  _ in the nineteenth year of the reign aforeſaid, before 
the ſaid bailiffs. of the ſaid the ſaid C. D. upon his 
aforeſaid plaint did declare againſt the ſaid. 4. in manner and 
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form following.z- that is to ſay, C. D. complains againſt = 

J. B. (here inſert the declaration) Co, which. aid plaint now 1 
# remains in the ſaid court depending and undetermined, and 9 

there in the ſaid court is proſecuted dy the ſaid C. J/hereas, 5 


in truth and in fact, the aforeſaid cauſe of action in the 
id plaint and declaration mentioned, aroſe and sccrued to 
the ſaid C. D. out of the ſaid borough of Bridgnorth, and 
out of the juriſdiction of that court ; that is to ſay, at the 
pariſh of . in the faid county of Salhp, and not 
within the ſaid' borough of Bridgenorth, or within the juriſ- 
dition of that court... And whereas the ſaid 4. holds MTS, 
84 | | 
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of them the ſaid bailiffs, or within the franchiſe or juriſdiction 
of that court. And whereas in fat the bailiffs of the faid 
' borough, or any of them, never had or hath power to hold 
the plea aforeſaid, nor to hear and determine the ſaid ple; 
as aforeſaid, ariſing and accruing cut of the juriſdiction of the 
ſaid court, by the Jaws of this realm, nor by virtue of any 
letters · patent of the ſaid lord the preſent king, nor of any of 
his progenitors or predeceſſors, kings or queens of this realm, 
nor by any title of preſcription, from time whereof the me. 
mory of man is not to the contrary uſed and approved, or 
any otherwiſe howſoever; ** And although the-ſaid A. all and 
ſingular the matters and things by him above ſuggefled, hat 
| pleaded in his diſcharge in the aforeſaid court ꝰ beſote the afore- 
ſaid. bailiff of the ſaid borough, and there offered -to-verify 
and prove the ſame by undeniable teftimony and proof; . 
vertheleſs, the bailiffs of the borough aforeſaid, the aforeſaid 
' plea and allegation of the ſaid 4. there to receive or admit 
altogether refuſed, and threatened to give judgment in the 
| aid coutt, in the ſaid action, againſt the ſaid 4. in contempt 
of our lord the preſent king, and to the great damage of the 
ſaid A. and contrary to the law of this realm, and al againf 
the form of the ſtatute aforeſaid'; and this the ſaid A. is ready 
to verify: whereupon” the ſaid' 4. humbly imploring the aid 
and munificence of the court of our lord the preſent king, 
prays ſpeedy remedy, and a writ of our lord the prefent king 
of prohibition to be directed to the ſaid bailiffy of the faid 
- borough, and other competent judges in that behalf; and 
- alſo to the ſaid C. his counſellors, attornies, and ſolicitom, 
in this behalf whomſoever, to prohibit them and very of 
- them, that they, or any of them, in the ſaid plex of treſpals, 
in any manner touching the ſame in the ſaid court,” before 
the ſaid bailiffs of the ſaid borough, or * them, to pro- 
ceed ſhould not preſume, nor any further in that, behalf 
ſhould attempt, which to the further derogation of the crown 
of his pteſent majeſty, or to the contempt of the law, or the 
loss or prejudice of the ſaid . might in any wiſe turn, en 
pain of incurring the puniſhment due to violators of the lau 
of this realm; but from all further proſecution 'agaiult the 
1 5 ' | $1 612 108 f ! | 
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Note, Where there is no Afedu, juriſdifionir, but only is 
tipnis, the, defendant. mult plead it below, and have bis plea diu 
lowed, before he can be entitled to a probibition, But w * there is 
2 cid jurj/diFionis, the party haz no occaſion to plead it low, be 
fote motion for prohibition.—Therefare in the above precedent given 
of a f:ygeftion, chere was no occafion for that part of | 


* 
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(aid A. in the ſaid court, before the bailiffs of the ſaid borough, | 
or any of them, ſhould utterly deſiſt, and each and every of ' 
them ſhould deſiſt ; and it is granted to him, c. | 


The form of a ſuggeſtion for a prohibition to an ecclefiaftical | 
court, on a libel there by a vicar againſt a pariſhioner tor ſub- . 
gies of FA ſetting forth n is a modus in 2 

45 


4 England. - nee ane Geer er 
days from the day e ths le- term, b, | 
ore our 16rd the King, ar 4 ininfler,” comes 4. B. by 
his attorney, and gives the court here to under- 
ſtand and be informed, that — all and all manner of 
pleas, of and concerning any preſeriptions and euſtoms what- ' 
ſoever within this realm, and the 6ognizance- of ſuch pleas, | 
belong and appertain to the ſaid lord the king, und his royal - 
crown, and to the common law, and in the courts of our 
ſaid lord the king, of record, ought and have always been 
accuſtotned to be tried and diſcuſſed; and not in any ecclefi- a 
aſtical court; And wherras on the / day of January 1779, 
the ſaid 4. B. was, and from thence hitherto deen, and | 
ſtill is, ſeiſed in his demeſne as of fee; of and in divers, to 
vit thirty, acres of meadow, fituate, lying and being, within 
the pari po nero in the county of and within the 
bounds, limits, and tytheable places thereof ; and duri 2 
time aforeſaid, was poſſeſſed of divers cowe ind ca 
within the ſaid pariſh, and the bounds, limits, and iitheadle 
places thereof, And whereas within the ſaid pariſn there are, 
and from time whereof the memory of man is not to the 
contrary, have been, certain euſtoms and modes of tythidg, 
that is to ſay, one certain cuſtom, c. ¶ inſerting . 
ufloms and moduſſes, &.] ; nevertheleſs, one C. P. clerk, 
vicar of the pari — aforeſaid, not ignorant of the 
premiſſes, but contriving unduly to aggrieve and —— 
ſaid 4. B, againſt the ue courſe of the law of this realm 
ni d he eee of e 5 whith dilbigs i” 
aw WY our lord the king's temporal courts, and ought there - be 
the WM tried, 2 and pn to another trial, on the 
day of drew the ſaid A. B. into a 
plea, and cauſed him to 1 the court Chriſtian, before 
rl the right worſhipful F. C. maſter of arts, vicar general, and 
eis principal of the epiſcopal or conſiſtorial court of law - 
be fully conſtituted, his ſutrogate, or ſome other competent 
js WY judge in that behalf, by craſtily and ſubtilly libelling ppiaſ 
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Of dhe Soggeſtion for a ProwtBiTION, 


the ſaid A. in the foid court Chriſtian —PFirſt, that in the 
year, Ce. [tate the liel]; and although the ſaid A. bath 
alledged and pleaded all and fingular the matters above ſog - 
geſted and alledged in the ſaid court Chriſtian, in his dil. 
charge of and from the ciiltes, &c. and offered to prove the 
ſame by indifputable evidence; yet the aforeſaid e 
have altogertter refuſed, and fil} do refufe; to admit of fecelye 
mne ſame plea, allegation, or proof, and endeavour with all 
their might to compel the ſaid 4. to. pay the faid monies in 
the aforeſaid libel ſpecified, and daily threaten to condemn 
. the ſaid 4. of and gpon''the premilles, in contempt of aur 
ſaid Jord. the king and his laws, to the great damage and in. 
jury of the ſaid A. and againſt the coutſe of the Jaw 'of this 
"= —— and the cuſtoms agd preſcriptions aſoreſnid ; all which 
aid premiſſes the ſaid 4. is ready to verify and prove, as the 
| Court of out lord the king here ſhall direct; therefore the 
ſaid, A. imploring the aid, and aſſiſtance of this cout here, 
- prays. relief, and bis. majeſty's writ of probibition to de 
directed to the ſaid official principal of the epiſcopal cunſiſto- 
tial court f — aforeſaid, his ſurrogate, or other com- 
petent judge in this behalf, to prohibit. them and every of 
them, that neither they nos any of them do any, further bod 
_ pleas in the faid ſpiritual court, before them or any of them, 
touching the premiſſes aforeſaid, or any part thereof, c. 


ni. * j N 6 

For other forms, reſpecting other matters, ſee the books of 
entries. — 7 27 | v4 *% | . „ 

From various books and reports,. the force, effec, and vali- 
dity of agreements for tythes,, whether ſuch agreementi ate by 
—— or parol, appears te be a very unſettled point. Ang 
it is ſaid to be the conſtant practice of the courts at amin ſir 
not to grant prohibitians. upon. the ſuggeſtions of ſuch agree- 
ments,.but_to leave it to the ſpiritual court, ts determine: and if 
the party thinks himſelf there aggrieved, he may appeal. Abd 
this ſeems to hold ſtill, as to ſuch pore! leaſes under the tetm of 
three years; for if they be above three years, then iy the ut. 
frauds. and perjuries, they ate made to have the force only of 
leaſes at will; and if under three years yet dy that ſtatue 
there muſt be yearly reſerved two thirds, at leaſt, of the full 
improved value of the thing demiled.. Comp. Incumb. 340- 

Vide Bac. Abr. 3 Vel. 336, &. YA _— 
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Ot Prodibition. - 267 


of proving the SuccesT1ION, in what Caſs 


neceſſary, and at what Time. 


U the ſuggeſlion for a prohibition is to top a ſuit commenced 

in the ne 2 for 3 1 of athey cc. 
defia/lical dues, the 14 fet?. of the 1 and „6. 6.1% re- 
— « That if any party do ſoe for - prohibition in any 
« of the king's courts, that then the ſamo party, before any 
« prohibition ſhell be granted to him or them, ſhall bring and 
deliver to the hands of ſome of the juſtices or judges of the 
« ſame court where ſuch party demandeth the prohibition, the 
« very true copy of the libel nding in the eccleſiaſtical 
« court, concerning the matter the party demend- 
« eth the prohibition, ſubſcribed or marked with the hand of 
« the ſame party ; and under the copy of the faid libel ſhall be 
« written the ſuggeſtion, wherefore the party ſo demandeth 


the ſaid prohibition : And in caſe the faid ſuggeſtion, by %, 


« b:nefl and ſuffictent witneſſer at the ia, be not proved true in 
« the court where the ibition ſhal] be ſo granted, within 


« fx mon/þs next following after the ſaid prohibition ſhall be ſa 
granted and awarded, that then the party that is letted or 
« hindered of his or their ſuit in the eccleſiaſtical court by 
« ſuch prohibition, ſhall, upon bis or their requeſt and ſuit, 
„ without delay, have a confultation granted in the fame caſe 
«in the court where the ſaid prohibition. was granted; and 
* ſhall alſo recover double coffs and damages againſt the party 
© that ſo purſued the ſaid prohibition, &c.” e We 
As this ſtature refers to the ſtatutes 27 & 32 Her, 8. which 
extends to tythes and offerings generally, all ſuch tythen and 
church duties as are mentioned in thoſe ſtatutes ate as muck 
vithio this act as if enumerated. 2 {nfit. 662: Comps Jucuind, 
boo. Nyer, 170. . d E. dung 
And therefore it extends to prohibitions to ſuits for. ſmall 


lythes a9 well a3 great. Vu. 102. Ld. Raym. 1177. 2 


So a ſuggeſtion of # modus derimandi ought to be proved 
vithin {x months, being within this act. Ne, 148. Nu. 104. 
So where the party ſuggeſted, that he was to pay fo much 
won an arbitrament, being the fame as a modus decrmandi. 
hall. Rep. 35. 
But there needs no proof. of the ſuggeſlion where the ſuit is 
for tythes * common right, or where the contract of 
AN. is f — Valu. 104. 119. 2 Len. 29. Hal. 145. 
. * 134 1. 29 0 a | 
The ſuggeſtion need dh be proved ſtrictly.— proof by bear- 
hy is — Palm. 397.—or that it is fo by common 
lame, Ney, 28.—nar with-preciſe certainty as to all its cin cm- 
lances; but that if it be proved in ſubſtance, or in fuch. a 
manner 


—— 
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268 Ot Prohibition. 


Of proving the SuccesTION, in what Cafe 
neceſſary, and at what Time. 


| manner as to ſhew that the eccleſiaſtical court hath not juril. 
diction, it is ſufficient, | ol IN NG 
And the ſuggeſtion may be proved by perſons, although ſuch 
perſons at the trial may not be able and competent witneſſes, 
Nich. 27 Car. 2. C. B. Sharp v. Hobarti. 2 * 
If a ſuggeſtion conliſts of two parts, one witneſs to one put, 
and another to the other part, it is ſufficient. Vent. to). 
If the] party is ordered to declare in prohibition, the proof of 'M 
the ſuggeſtion need not be within ſix months, becauſe the proof kit 
in ſuch caſe is to be made at the trial of the cauſe, Caſ. in C.. of 


8 8. 9 a \ T7 Re 
"Ihe fox months in this cafe is according to the calendar, and Fr 
not lunar months, for this is a computation which concerns the fac 
church. Heb. 179. 2 Mod, 58. Lit. Rep. 19. And the fi pre 
months commence from the tele of the writ of prohibition, not 0. 
from the time of the rule for awarding it. 2 Ld. Rm, 1172. 20 
2 Salk, 554- pl. 20. 656. pl. 2. 125 thi 


And if the ſurmiſe be proved before one of the judges within * 
the ſix months, it is ſufficient, although it is not recorded till apt 
after the fix months by the court. Ney, 30. But it muſt be 
entered in the office. 2 Show. 308. 4 
And proof which is not ſufficient, may be ſupplied with bet. * 
ter within the ſix months. Lit. Rep. 155. | 

The plaintiff had obtained a rule to ſhew cauſe why a ar up 
fultation ſhauld not go, for want of the plaintiff's proving his — 

ſuggeſtion within the fix months, and why the plaintiff ſhould * 
not pay double coſts. Upon cauſe ſhewn it appeared, that the the 
declaration had been, by rule, ordered to be made agreeable to th: 
the proceedings in the ſpititual court, and thereupon a prohibi- the 
tion 'to iſſue, And the court being of opinion, that the time po 
ſor proving the ſuggeſtion ought to be computed from the time 0. 
ff the amendment, and not farther back, the fix months were oat 
not expired. So the rule was diſcharged, Barnes, 428. fon 

A writ of prebibition had been granted on motion, and plain- oat 
tifs not having proved their ſuggeſtion according to the ſtatute * 

2 & 3 Edw. 6. to be true within fix months—It was moved, of 
that a writ of con/u/tation might be awarded for defendant, plain- Ne 
tiffs not proving their ſuggeſtion to be true within the limited rei 
time ; and that plaintiffs might, according to the direction of pre 
the ſtatute, pay defendant double ceſls. It was doubted, whether 82 
plaintiffs, being adminiſtrators. ought to pay coſts, But the Bc... 
court ſeemed to think, that defendant was intitled of courſe to in 
a writ of conſultation, Sed Cur advis' as to both points 
Barnes, 130 © Of 


Of Probibition. 
Of entering the Proof of the SUGGEST io. 


according to the t th .cc. of the 2 & 3 of Edw. 6. c. 
n entry of ſuch proof muſt be drawn out in order to be eater 
of record in court, which is to be done in the following manner, 
iter the ſuggeſtion and the award of the writ of prohibition. 
« And the writ of the prohibition of the lord the king is 
ted to him, Sc.“ hd | 
AFTERWARDS, that is to ſay, on the day of 
in the twentieth year of the reign of aur ſoverciga 
lord George the Third, of Great Britain, France, and Ireland, 
king, detender of the faith, &c. at in the county 
of beſore I the judge] comes the ſaid 4, B. in his 
proper perſon, and to verify, teſtify, and prove his ſ ion 
and aforeſaid, and all and every matter and thing contained in the 
hoy ſame ſuggeſtion on the part of the ſaid A. B. to i proved, 
fo produceth three good, lawful, and ſufficient witneſſes, to wi 
act 0. P. of in the county aforeſaid, huſbandman, an 
72 aged about twenty-four years, or thereabouts A 9. E. of 


the ſame, place, labourer, aged ſixty years or thereabouts ; 
hin ind S. T. of the pariſh of, in the ſaid county, farmer, 
Lo aged forty years and upwards, before the ſaid juſlice at 
be aforeſaid, according to the form of the ſtatute in 


ſuch caſe made and provided: which ſaid witneſſes ſo as 
et aforeſaid produced by the ſaid 4. B. being then and there 
ſworn upon the holy Euangeliſſs, to depoſe the truth of and 
upon the premiſſes ſpecified in the aforeſaid ſuggeſtion, fay 
and depoſe, and each of them ſeverally upon his oath faith 
and depoſeth in manner and form following, that is to 0 


F 7 


the ſaid O. P. for himſelf, upon his oath ſaith and depoſe 

Ir that, &c, {Here enter the proof of what he ſwears.] A 
the ſaid ©, R. for himſelf upon his ſaid gath faith and de- 
poſerh, that, &c, [Enter what he ſwears to.] And the ſaid 
0. F. and ©, E. for themſelyes ſeverally upon their, (aid 
cath ſay and depoſe, that, c. [Enter what they both 
ſwear to.] And the. ſaid S. T. for himſelf, upon his (aid 
oath, ſaith and depoſeth, that, Cc. {The part he ſwears 
to.] Which ſaid depoſitions taken before the ſaid {the name 
of the judge], in form aforeſaid, the ſaid juſtice afterwards, 
to wit, in Michaelmas term, in the nineteenth. year of the 
reign of our, ſaid lord tbe now King, delivered by his own 
proper hands, into the court of our ſaid lord the king of the 
Bench, hete to be enrolled of record. r 

Sworn the day of 
in the year of our Lord 1780, 


— 
I 
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WHEN the party has proved his ſuggeſtion before a judge, 
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Of Prohibition. 


Where the SuccesT1ON muſt be verified by 1 
| AFFIDAVIT. 


270 


1* ſome caſes the courts require an 4 it to be made on 
application for a prebibition, to ſupport the ſugge/lion, 

Per Holt ch. juſt. Z. R. in Godfrey v. Llewellin, 11 V.;. 
the biſhop of Sr. David's caſe, Where the matter ſupgeſted 
for a prohibition appears upon the face of the libel, we never 
infiſt upon an ffdavit ; but unleſs-it appear upon the face of 
the libel, or if you move for a prohibition as to more than ap. 
pears upon the face of the libel, to be out of their juriſdiftivn, 
vou ought to have an affidavit of the'truth of your ſuggeſtion, 
Salk. 549. pl. 3. | | 

Upon motion for a prohibition, there muſt be an ſ 
that the matter —_— to have been pleaded was pleaded 

below in the ſpiritual court, and diſallowed. Vide LA. Ron. 
1211. for otherwiſe, any one might come and ſuggeſt a falt 
fact, and ſo ouſt the ſpiritual court of their juri/didron. © 

In Hynes v. Thompſon {mentioned by Afton juſt. in Buggin v. 
Bennet. Burr. 4 pt. 2039, 2040. ], Lord ch. juſt. Les laid down 
the rule to de, That if you move for a prohibition upon any 
thing not appearing upon the face of the proceedings, you ouyt 
to have an affidavit of the truth of the ſuggeſtion.” And he 
cited Godfrey and Llewellin, 2 Salk. 549. in point; and 2 Sal 
551. pl. 13. where Holt ch. juſt. laid down the law to be, 
„ That wherever the matter, which you ſuggeſt for a prohibi- 
tion is foreign to the libel, you muſt plead it below, before you 
can haye a prohibition ; otherwiſe, where the cauſe of probibi- 
tion appears won the libel.” And lord ch. juſt. Zoe (aid, in 
that caſe of Hynes v. Thompſon, that he thought it muſt either be 
pleaded ** that there was ſuch a cuſtom,” or an affidavit of it. 
And Mr. juſt. Chapple hinted, that probiditions had been too 
eafily granted; and was of opinion, that- there ought to hare 

been an affidavit to verify the ſuggeſtion, | 
ln Driver v. Colgate [mentioned alſo by Aten juſt. in the 
ſame caſe of Buggin v. Bennet, Burr. 4 pt. 2039, 2040], tht 
court held, that there was no neceſſity to plead it below, in 
caſes of prohibition for words ſpoken where they os by the 
cuſtom actionable, as there is in caſe of a prohibition or ſug: 

eſtion of a modus, For in the former caſe, they cannot go 0 
if the ſuggeſtion be true; but in the latter of a mn if the 
modus be admitted in the fpiritual court, they may go on, be- 
cauſe the juriſdiction continues. 1 

In all other caſes the court laid down a general rule, * thit 
the matter muſt eitber be headed below, or verified by offs 
vil. Vide — 4 ft. 2040. "OS OI 
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Where the SuoGe3TION mult be verified by an 
. AFFIDAVIT. 


As in caſe for 2 ptohibition ti the conſiſtory court of Lender, 
in a cauſe for calling a woman 4 whore” in Londen, there muſt 
de an affidavit of the cam, and alſo that the words were 

there. Theyer v. Kaftwich. Burr. 4 pt. 2032. | 

In C. B. on ſhewing cauſe why a prohibition ſhould not be 
granted, it was objected, that no affidavit was filed, whereby 
the libel whereupon the plaintiff had moved, appeared to be a 


true copy. Per Cr. The objeclion is good. Rule diſcharged. - 


ad Y. Anderſon. Barnes, 427. ety 
* rule to — — 1 25 attachment ſhould not be 


granted againſt the mayor of auf h, for refuſing to at- 


cept the defendaat's plea in bis court, it was held nat tobe ſuf 


cient for a defendant in a court belew to bring his plea into 
court, and offer to make oath of the truth of itz but that he 


muſt tender bis plea with an affidavit annexed of the trum 
thereof, and that this muſt be done before a general impar- 
lance ; but that he might have prayed a ſpecial impariance, and 
then have come to the next court and pleaded, It was aifo 
held, that the proper way of proceeding was not by attachment, 
but that a prohibition ſhould have been moved forz and i the 
rule for an attachment was diſcharged. Valens v. Call. N K. 
Hil, 12 Goo, y | | . : 
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| 272 Df Prohibition. 


Of granting a PROHIBITION abſolutely; or Hoc 
USQUE only. | 


PR OHIBITIONS are granted either abſolutely, of by 
»/que only till ſuch an act be done; the firſt of theſe is pet. 
emptory, and ties up the inferior juriſdition till a conſultation 
is awarded; the ſecond is inf facto diſcharged upon complying 
2 the act, and that without any writ of conſultation, 25 
— | | _— 

5 When a prohibition is moved for becauſe a copy of the libel 
is denied, the court requires that- oath ſhould be made of the 
denial, and the prohibition is only guouſgue the copy be delivered, 
Vent. 252. 2 Call. 553. pl. 119. 

The ftat, 2 Hen. 5. flat. 1. c. 3. requires a copy of the lik/ 
in the eccleſiaſtical court to be given to the party ſued there, 
But as this ſtatute extends only to the ecclefea/lical courts, 1 pro- 
hibition was denied to be granted to the admiralty court, upon 
a-ſuggeſtion that they refuſed to give the party ſued there acopy 

A prohibition quou/que they give a copy of the libel, if it be 
granted before any libel exhibited, does not bind them from ex- 
| hibiting any libel ; but after, they ſhall not proceed: till they 
give a copy of it. 6 Mod. 308. A ig OG 

It was formerly beld by all the judges, that when there was 
a proceeding ex officio in the eccleſiaſtical court, they were not 
bound to give the party a copy of the articles: but the law is 
otherwiſe ; for in ſuch caſes, if they refuſe to give a copy of the 
articles, a prohibition ſhall go guou/que they deliver it. L4. 

991. | 
n GB. a rule was made for civilians to be heard on both 
ſides in relation to a prohibition. Dr, Lee attended to argue 

againſt the prohibition ; but none would attend to argue for it, u 
by affidavit appeared. Per Cur. We ought to hear civilians on 
both ſides, or not at all, Enlarge the rule-: perbaps, when 

our opinion is known, a doctor may attend on the other fide, 

Afterwards no civilian attending to argue for the prohibiuon, 
the court would not hear Dr. Lee — it. Barnes, 428. 

A prohibition is not grantable the laſt day of term, but on 
motion, a rule may be obtained to ſtay proceedings till the en- 
ſuing term. Latch. 7. 2 Roll. Rep. 456. 

But a probibition to an eccleſiaſtical court was the 
laſt day of term on motion, leave having been obtai 
day before, ** to move it then.“ Burr. Rep. 4 pt. 1922. 


Of: dechring inoPH⁰,]j]]/οπ]9ͥ9 ;. 


THE court ſeldom awards w:prab1bition: up the motion; 
2\ but generally grants ian or — — 

ſhould ſhew cauſe Why it ſhoud not be granted. IO. EA. 
N. 5 Mod., 2 LN Bd. 236, il. Repo 7. plan i 
allo in nie ad difficult caſts ſt id uſual td direct ah plaimiſſ 
to declare in prohibition. , 736. © Md 12 51% Lev. 
ug. Lad. Rm. 8. and. ſo praceed to iſſue, that the merit 
i the cauſe may be brought deore them withabe gietot eiact. 
tes, and the court thereby be dhe beiter enabled a jũdge of 
the reaſonableneſs-of granting: or refuſing the writ. St. ra 
by. 13. (? F. No B. 44. 2 11164 „nos een 90 *r 
; When the court inclines to grant the motion for a-protitbi« 
ton, the defendant has a ſort of tight to inſaſti that the plaintiſſ 
hall declare 5 but here the court-inclines!/ againſti ie moſon, 
be plaintiff has no ſuch righthꝭ for- chere might begjudgment 
757 


XTX Seas => 


&aulr, and.the court be obliged _ 1 
givion 3 and it is no injury» tobe plaintiff, as be may 
b another court. The King Vi: the biν of 8 
Þ Geo. 2. „ fold obe m. gow. hut dad i ono 
So it appears, that leave, tocteclare» ini prohibition is only 
panted hen the court ihc lints tor prohidit ; not: when it in 
cines to the' contrary; ide u Blackſo Refi Bu +43 01 #4611143 
The court is. nᷣot abliged to give difectiom for fuch declara 


„ but are abſolute j ugs af be ſafheiency or infoici 
we ! the ſuggeſtion: - Loon, t. nne ogg tte atom 254g 
Loa hewing cauſe againſt a probibition;, the oburt · made the 


le abſolute,” with a ditedtion chat the plaintiff ſhould declare 
8 prohibition, » He tendered: a declaration; byt the defendant 
ruled it, and applied to cſtayithe proceedingsz ag; being willing 
ſubmit. The other inſiſted m had a right to goon and o get 
tthe cet. of the motioi d hich he could nor otherwite have i 
it the court ſtayed the preceedingi without coſts ; ſaying, the 
<Qion to declare wasiinfavouriof.thagefendant, . who might 
ne it. Gegge ve Jones” Stru. 11g: ¶ Vun the ſtatute 8 &! 
. 3. c. 1d. / 3. which gives (colts (noprokibition» wpan: 
intiff's obtaining judgments or any award witretion: after. 
« pleaded or demurren june}. but the plaintiff can recover, no 
bis in prohibition, unleſs he has execution aftet pe ur de- 


d the Trey and judgment f for him: dut then alter ſuci jucguit nt 
d execution, after plea or. demurtet, the cuſts ſhall be tac 


om the ſuggeſtion; fo as totake in the- motjon, Milli va 
Mer. Hua C OC. Duo 241 % 22191336099 d un 
"Where then petty dia ordered to d erlare in profibitionz” he 
INt not to take out the writ, but ſetying che other ſide with a 
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rule is ſufficient, and if in that ſuit he obtain judgment, the 
judgment is fet probibitio, otherwiſe-it is | quod - eat conſultatis; 
therefore if the party be excommunicated, the mandatory part 
of the writ to aſſoil the party is not to be obeyed till after trial 
had. The dean and biſbop of Wells: 'Mich. 25 Gn 2. 
It was: at the defendant's inftance made part of the rule 
whereby a writ of prohibition was granted, that the plaintif 
ſhould declare in prohibition. - Defendant afterwards demanded 
3 declaration, and threatened 4 nenpros for want thereof 
Whereupon a. declaration. was prepared: and when it 
ready, he was told by defendant's agent that he need not del 
it; but as he had been at the trouble and expence in preparing 
ity he delivered the fame, and called for a ples, Defend 
pleaded nothing to the merit, but only that he did not procte 
in the ſpiritual court after the prohibition, gave a rule to-reply 
and demanded a replication. Whereupon plaintiff applied i 
the court, and obtained a rule for defendant to ſhew cauſe, v 
he ſhould not pay the plaintiff's coſts of the proceedings in pr 
hibition. Which rule was made abſolute. The court leoke 
on the plea to be a ſham nugatory plea, and not to the merits 
of the cauſe: the allegationy/ that -defendant has proceede 
contrary to the prohibition, is and muſt be put into every 
claration of this kind: but whether he has ſo 
not, is totally immaterial. The ſtat. 8 & g . 3. 4. 20. % 
gives coſts after plea or demurrer : but this is not « plea 
the ſtatute. Seed v. Milfenden. Barnes, 148. 
In caſes of tythes and ſuch. ſort of matters where many thin 
are in controverſy, itis very frequerit-to order the prohibition « 
Rand as to part, and a conſultation: to go as to the other pant. 
If the declaration in prohibition varies from the ſuggeſtion mur 
this is naught, and a conſultation ſhall be awarded. 7 
113. Leon. 128. For the ſurmiſe is as the writ. 
declaration in prohibition is founded upon an attecomn 
for a contempt, and therefore the declaration in prohibition | 
aqui tam declaration, for it ſuppoſes a contempt to the king if 


wy 4 =S 21 4 Z 27 . 


5 ia,1 11 
proceeding after the writ delivered; 12 Co. 61. Hut the con The 
. is but form, and the jury need not give any verdict abofge:ded 

= tra. 482. $1458 ' 10794 "ut, 2 
Where awiſſue is joined on a declaration in prohibition, ſte cot 


the jury find. a verdidt for the plaintiff, yet they ball give "Which 
more than ane ſbilling damages, for it is in nature-of-an-illue con 
inform the conſcience of the coutt. Carter v. Leeds. A 
2 Cm 4. But after the plaintiff has had judgment f 
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„ be may dring his ation upon the caſe; ane recover 


i:; he damages he has ſuſtained, - ee 44 heh) up 
pan l the jury, upon an iſſue joined in a proMibifion ar mν A. 
ui d, find a different modus than that a) by the plaintiff. 
et the defendant ſhall not have a conſuſtation4 becauſe it ap- 
rar that he ought not to ſue for tythes in Ipacii, there being a 
nodus found; Vent. 2 c R. 

The declaration * to ſhew a place where the defendant 
meeeded, after the probibition ſerved z otherwiſe, the plainti® 
hall not have judgment, though the writ of enquiry finds da- 
mges. 1 Vent. 348. 350. Ray. 387. 2 Jones, 128. 2'8how,' 


5. | | 
fes perſons cannot join in the declaration, here thecauſe- 
ef complaint is ſeveral. Cro. Car. 162. 

lf the libel be againſt ſeveral pariſhioners, who all inſiſt upon 
de fame modus, they cannot join, but muſt have ſeveral prohi- 
tions. 27. 128. X. Raym. 425. 

[f there appears cauſe for a prohibition, there ſhall- not be a 
unſultation, though the declaration be defective for want of 
um; as becauſe there is not the profert of a deed, or letters» 
patent, Per Coke. 1 Rol. 332. 

After a rule given to declare in prohibition, the defendant 
tay ſubmit — proceedings. Stra. 1149. ö 

The declaration in prohibition was ordered to be amended by 
judge, but the amendment not being warranted by the 40 
pition, or the acts of the ſpiritual court, the order was diſ- 
charged. Barnes, 7. 

vince the 8& 9 W. 3. c. 10. giving plaintiff in prohibition, 
Raining judgment, or any award of execution after plea or 
Emurrer, his co//s, it has been held, that theſe coſts com- 
tence from the ſuggeſtion, which is taken to be the commence- 
ſent of the ſuit, in lieu of an original writ in prohibition; and 
l feigned iſſue is directed, and found in plaintiff's favour, he 
ll have the coſts of that too. Palmer v. Williams, Clerk, 


nes, 130. 

The fat. 8 & g V. z. extends only to caſes after plea 
eꝛded, or demurrer joined but if there be judgment by de- 
wt, and the plaintiff have damages on a writ of inquiry, fot 
de contempt in proceeding aſter the prohibition delivered 
Mich is confeſſed by the default) he will be entitled to coſts at 
common law. However, as this part of the declaration 
no more than form, coſts are allowed only from the time of 
ule for prohibition, Sir E. Bettiſon v. Dr, Hinchman, 


b, 7 Geo. 1. C. B. 
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Df. Prohibition. | 
Of declaring in PROHIBITION, &c, 


Aſter a verdict for defendant: in -probibition as to part, the 
queſtion was, whether he ſhould be allowed coſls purſuant to 
the fatute Will. 3. or not? In quare impedit if defendant ha 
judgment, a writ. is awarded to the. biſhop : in repleviny a vrt 
of reiorn. habend.:and coſts are given to the avowant, in ſome 
caſes, by the ſtat, 21 Hen. 8. In probibition, by +4 Jas. 1. 2 
conſultation is given, and ſince the ſtat. Will,. 3. goſls, Kc. if 
verdict, &c. paſs againſt the plaintiff, , Rule that judgment be 
entered, for 4 conſultation as, to part, and for coſts. The 
Ran agreed, to be altered, with reſpect to finding that 
laintiff proceeded in the ſpiritual court after the writ,of prohi- 
bitten delivered to him, which is material, Malton gui tam v, 
Aallam & al. Barnes, 13838. _— 
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Of granting a ConsvLTATION; &. 
17. prohibition be granted without notice tothe other party, 


and upon motion it appears that there was nd cauſe for it, the 
court wilt grant a cenſultatiam , without putting him to declare 


upon the prohibition. Cro. Car. 97. 1. 41 
So, after a prohibition granted, if upon trial the matter 
ſound for the defendant, generally, a conſu{tation-ſhall go. h. 
S$o'if the matter found for the defendant” varies in words. but 
not in ſubſtance, from the ſuggeſtion 3 25 if the ſuggeſtion 
te, that two thirds of 1be'tythes belong to the plaintiff, ad the 
ſerdict is vu entire payee F all tythes, mn. 4 
So if there be a” material variance between the ſuggeſiion for 
2 prohibition, and the ſibel in the ſpiritual court; there ought 
to be'a conſultation ; ſor the prohibition! ought to be founded 


von the libel ; as if the libel be for tythes of. rn, and a . 


te ſuggeſted for tythes of hay, upon demurrer.to the declaration 
In rrohidition, relle al go. Ye: 0 

$ if there be a variance” in quantity, as if the libel be for 
two hundred faggots of Dod, and the ſuggeſtion be for twenty 
. Tei gg tt» e Rs 14917 e 

do after a prohibition granted, if it appears-that the ſpiritual 
court has conuſance for part, 'a conſultation ſhall go uad, &c. 
I Co, 44. - (101/11 3420) with & 1 A003 5d .9-a bile 


” 5 4 * 


$0 if, after a prohibicior granted, it be not ſervod till ſentence 


nd appeal, it cannot be afterwards uſed. Gro. Fac. 429%: 
But a conſultution (halt not be granted except in term. 12 Cu. 

„ el e X die}. a0) « hah 188. 7 int 

Not by a judge, but only im court. . 


Nor after a declaration upon a/ prohibition, it ſhall not be 


granted. ion motion before pi or demurrer.\ Gra. Car. 238. 
Nor ſhalla confultationgoy where a verdict is found for the 
&fendant, if it appear upon the whole matter that the ſpiritual 
court has no conuſance 3. 1 if prohibition be upon à ſuggeſ- 
don, that all lands in A.'ate diſcharged by a-modug,- and thete is 
t verdict for ihe defendant; becauſe it is Found that. all, except 
in deres, are within the medus3-yer a conſultatiom does not ga for 
uch miſtake in the iſſue, if the libel was not for tythes of the 
len acres. a Rol. 320. l. 5. 15. Hob. 1949p. 
So if the ſuggeſtion was of unity, raliote cnjnt he ſhall be 
dicharged,.'and a verdict / finds that he ſhall:aot be diſcharged 


eee 


"  - kg ' 7 598? } «+64 „en 9 4 
* A writ of conſultation is ſo called, becauſe, upon deliberation and 
On{ultaiion had, the judges find the prohibition ill founded ; and there- 
hne by this writ, they return the cauſe to its original ju iſdiction, to be 
lere determ ed. - . nne *. b 030 
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ration- inde ; though it be againſt the plaintiff, yet being in- 
pertinent, for the fat to be tried was, whether there was # 
— Oc. 2 conſultation does not go? 2 Nel. 310. . 33 
II Co. I5. 1g 
80, the there be an immaterial variance between the ug 
geſtion and the libel, a conſultation does not go: as-if the ſugetſ 
tion be for a total diſcharge upon the ſtat. 31 Hen. 8. and retites 
the libel to be for twenty faggots, where it was for t hun- 
gred ; for it was not material for what quantity the libel was, 
when the plaintiff claims a diſcharge for the whole. Yel. 75, 
So if the ſuggeſtion varies in quantity from the libel, if it be 
conformable to the copy of the libel delivered by the ſpiritunl 
court, this variance ſhall not be a ground for a conſultatin, 
2 Rol. 329. J. 45. 1 th 1 8 
A writ of conſultation is to the following effect: 
GEORGE the Third, by the grace of God, of Great Britcis, 
. France, and Ireland, king, defender of the faith, and ſo font. 
To the right worſhipful F. C. maſter of arts, vicar general, 
and principal — i the epi ſcopal or canſytorial court of =— 
&c. | Whereas C., D. lately in the court chriſtian before you 
impleaded A. B. by the name and deſcription of A. B. of the 
pariſh of in the county of Devon, for this, that by 
the laws, &c. [Here ſet forth the ſubſtance of the libel] u 
by the libel of the ſaid C. D. amongſt other things more 
fully appears. And whereas the ſaid . B. has lately pro- 
ſecuted and cauſed to be directed to you our certain probs 
dition, out of our court, before our juſtices at Nyman, 
that you ſhould no farther hold the plea aforeſaid, in-the 
court chriſtian aforeſaid, before you or any thing farther in 
that behalf attempted, by pretence of which our (aid prod 
| bition you have from thence hitherto delayed, and yet do deli 
further to proceed in the cauſe aforeſaid, as we have under- 
' ſtood, to the great damage of the ſaid C. D. and to ihe 
manifeſt prejudice of the eccleſiaſlical liberty. Wherefore 
the ſaid C. D. hath in our court, before our ſaid juſtices a 
Wſiminſier, humbly beſought us to grant bim our aid and 
aſſiſtance in this behalf; and we favourably conſenting to the 
petition of him the ſaid C. D. and being unwilling that the 
cCogniſance, which to the eccleſiaſtical court in this bebe 
belongs, ſhould be further delayed by ſuch falfe and ſubtic 
aſſertions ; becauſe in our ſaid court, before our ſaid juſtice 
at Meſiminſier, it is in ſuch manner proceeded, that it 
conſidered by the ſame court, that the ſaid C. D. may hate 
I | 7 
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our writ of conſultation to the court chriſtian aforeſaid, our 
ſaid writ of prohibition to the contrary” thereof notwith- 
ſtanding, whereof the ſaid A. B. is oving ts 
to us on record, We therefore being un willing that the 

C. D. ſhould be in any wiſe injured in thin behalf, 
you, and command, that you may in that cauſe.) a> 
proceed and further do what you ſhall know ta belong to the 
— court, our ſaid prahibition to the —— 
before 09 you dd in-any wile. notwi 


Witneſs 2 2 55 4 Gray, knight, a —— | 
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When the cpurt grants the writ of probitition arb writ is 
not abſolutely final and concluſive, even in ordinary-caſes,” For 
though — — point of law, for grant- 
ing the he fact that gave riſe:to it he after- 
— adde. the — al be remanded to the prior juriſ- 
dicton.—If for inſtance, a. caſtor: be pleaded in the ſpiritual 
court, a prohibition ought to go, becauſe that court has no 
authority to try it; but if the 40 of ſuch a cuſtom be brought 
to a competent trial and be there found falſe, à writ of c. 
ſultation will be granted. And for this purpoſe it is, that the 
any prohibited may appear to the probibition, and take a decla- 
ation (which muſt always purſue the ſuggeſtion), and ſo plead 
o iſſue. apo it z denying the contempt, and traverſing the 
cuſtom upon which the — was * 75 and if that 
ue be found for the . eee of 
enſultation. | + aw nov: tfcty 
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W here 4 PaOH1B1TION may be granted after : 


CoNSULTAT10N awarded, and where not, and of 


0 aye unn e Perks OT Gag 
**" Diſohedignce. to the. Weit gt; PRORHIEI MON. 
BY the 250 . 3. c. 4. It" ordained” and: Raliſhed, 

' Thatwhere's conſultation is once duly grated upon n pro- 
hibition made to the juage of obe holy church, that the ſume judge 
may pioceedoin the cauſe by virtue of the ſame eunſuliiuon, 
notwithitanding any other profi bition to him thereupom deli. 
Uivered : Provided always, that the matter in the H of the faid 
cauſe be nat d, enlaigedſ erer wiſe changed!” © 
Jiuage of holy church, means ſpiritual judge; and therefore this 
ſtatute extends not · to the doart of. Aumralty. 2 Bron, 33. 

Same judge, means eccleſiaſtical judge in gbnetal; or perſon 
competent and- not to the ſame individual perſon. Pop. 159, 
Palm. 418. Latch. 6. 75. 4 
2; This ffatute hath been -conſtriied! to extend tol thoſe caſe 
only, where: a conſultation hath been lawfully antech j that is, 
upon the right and mesits of +the'thing in queſtion, and not to 
uch eaſen where, for defect uf forth, miſptiſion of n clerk, mil- 
pleading an act of patliament, Cc. conſultations have been 
awarded. Brownl, 26. 247 Leon. 130. 3 BH. Mor, 
{ 17. n g ; (33) Tia $100 © 4 IA "A TH 
7 And therefore regularly, where u conſul tation was awarded 
upon thermerits, the party ſhall not have 'another'prodidition 
upon the, ſame ſuggeſtion; 307 nu ID OY ne 
— Tbough be appeals, and then (prays znother prohibiion. 
N. Pep. 159. Lat: 6. 1 RI. 578. Moor, 919. 
_ Though the conſultation be- granted by anothervevurt; Cr, 
24. 277. ” davon een AA A £7 TA "VE, ae. '4 * 
And though he varies in the- modus upon whieh the former 
prohibition was had. 1 Rol. 378. ub *, 

But if a conſultation was awarded for want of form in the 
ſuggeſtion, or proceeding thereon, another prohibition may be 
allowed, Cro. Car. 208. 

So if the conſultation was awarded for want of proof of the 
ſuggeſtion within the / months, purſuant to the ſtatute 2& 3 
Edw. 6. the plaintiff is not precluded, but may bring another 
prohibition [but then he muſt-pay double ceflt, according to the 
ſtatute, Carth. 463.], for this ſtatute of Edw. 3. goes to the 
ſuggeſtion made upon the ſame libel, and to a conſultation 
duly granted, and not to the caſe of not having witneſſes read} 
to prove the ſuggeſtion through negligence. But it was ſaid ) 
\ Hollaway juſt, that after a conſultation awarded for not proving 
bis ſuggeſtion, &c. the party ſhall be for ever barred from 
baving another prohibition on the ſame libel, Comb. 63. Bl 
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Where a Puuntztrion may be granted after a 
ConsU LATIN awarded, and whete not; and of 
Diſobedience to the Writ of PROHIBITION:+ 


But if, after a conſultation far, want of proving his ſuggeſtſon, 
the party appeals, there may be another prohibition; to the 
court, to which, the ape e a. the _ luggeſtion. 
2 Rol. 500. ter 

_ if after a conſultaion the libel. is calarged orhanged, 
2 Rel. 207. 

So if 13 goes bor collateral * if the 
plaintiff was nonſuited. Cem. Dig. 4 Vel. 484. But. Keb; 286. 
If upon the trial of a ſuggeſtion the plaintiff, be nonſuit, no 
new prohibition, ſhall. be granted, although the nenſuit was oc- 
caſioned for want of ous of the plaintiff's witneſſes, ho were 
to prove the truth of. the ſuggeſtion, and who ere neceſſarily 
obliged to be ſe t. „en bis Gln. 

But where the 
io the parzſh,,aqd. à confſultarivn.. went, another probibition 
ſhall go upoii a ſugg eſtion of, the ſame modus in a rr 
2 Vent. 47. Tha caſe is reverſed, there, _— i 

So if a. copſultation goes, ang there be afterwards by new. libel 
for the ſame ſpecies of tyihes in another year, a prohibition ſhall 
go upon the ſame ſuggeſtion as was tried before. I $92. 

And if a conſultation goes, and the party againſt whom ap- 
peals; the appellee may have a prohibition, Wenne 
cannot have it. Pop. 1 bun we 1 

50 if, "after a conſultation, the plaintiff pleads he lane Mate 
ter (which .was ſuggeſted and found againk, him at common 
law) in the ſpiritual. court, Which is accepted, and proceeds 
there for a trial, the former defendant may have a new prohibi- 
tion ; for they cannot try, in the ſpiritual court, a matter deter- 


mined at a trial at law, which was proper to be there tried, 30 if 


22 within. 31 Hen. d. I ane 445. 
ob, 286 

If the eccleſiaſtical court — to grant a copy. af the libel 
for which a ' prohibition is granted, and thereupon, they grant 
the copy, and afterwards proceed in the cauſe, the matter not 
being within their juriſdiction, another prohibition lies. Moor, 


1 d 1 146 64 ad 
If the defendant in ' prohibition tice, fie executors may pro- 
ceed in the eccleſiaſtical court, and the judges of the court out 
of which the prohibition was granted will alſo in ſuch caſe 
make a rule to the ſpiritual court to proceed: But then the 


plaintiff may, if he pleaſes, have a new benen * the 
executors, Lil. Rep. 155. | TH 


uggeſtion was for a modus of tythe of lambs | 
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Where a PROHIBIT IN may anted after 2 Ml 0f 
CONSULTATION awarded, 2 where not, and of 
Diſobedience to the Writ of PRoHIBITION, 


The diſobeyin hibition is a contempt to the ſ A 
court that — it, — puniſhable by * A or C. 
againft the judge and party for proceeding after ſuch prohibition, ll e 
and for which they are ſubject to fine and impriſonment, bene 
according to the direction of the ſuperior court. F. N. J. 40. diftu1 
Bro. Att. Pro. pl. 5. 9. 11. and 279. Though the writ was 43 * 
directed to the party. 19 Hen. 6. 54. And ſuch attachment I "4 
may be awarded againſt a peer of the realm. 21 Ed. 3. 3 1, Wl !* 
An attachment was granted upon an affidavit that the 

proceeded after a prohibition delivered to him, in a uit fc la 
ſeat in the church, which the plaintiff claimed by dreferipiinn = 
and upon his appearance and examination upon interrogatories, 
he confeſſed the matter, and was fined five marks. Dr. Wain. WH GE 
wright's caſe. 2 Jon. 47. N 

And not only an attachment les for proceeding in the ſame lh 
cauſe pending a prohibition, but alſo for inſtituting a new.ſuit hi 
for the ſame thing; as if a perſon libels for tythes, and a pro- th 
hibition is brought, and he libels for tythes of another year, 0 
the firſt not being determined, an attachment ſhall be awarded, 
Leon. 111. Moor, 599. 

And in an attachment upon a 23 the plaintiff ſhall 
recover damages and coſts againft the party, for proceeding af- 
ter the writ of prohibition awarded. Cro, Car, $59. 2 for 
128. Vent. 348. 3 Lev. 

Note, In the caſes of probibitions, where they were 
on motion, the ancient courſe was, that the party prohibited 
ſued out a ſcire 2 quare conſultatio non debet l poft probi- 
bitionemz in which writ the ” eſtion was recited, and allo a 
5 granted thereon, 4 damnum of the party-after- 
wards this practice was altered, and the courſe came to be thus: 
(viz.) Upon granting a prohibition to the plaintiff, the court 
bound him in a recognizance to proſecute an attachment of con- 
tempt againſt defendant, for ſuing in the ſpiritual court after a 
prohibition granted, and then to declare upon the prohibition, 
— So that he who was the defendant in that _ is now be · 
come actor or plaintiff i in the court above. 


| —— 
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Of the Writ of QAR Ir EDIT, and Appear- 


ance thereto, &c. 


4 impedit is a poſſeſſory action brought in the Common 

leas by all except the king, who may bring it in B. R. 
1 C. B. F. N. B. 32: E. and is now the only action uſed in 
aſe of the diſturbance of patronage to a chureh or eccleſiaſtical 
benefice ; the aſſize of darrein preſentment, which lies only for 
diſturbance where a man has an advowſon by deſcent from his 
anceſtors, having fallen into diſuſe, as the writ of quare impedit 
; equally remedial, whether a man claims title by deſcent or 
jurchaſe. 3 Blackft, Com. 246. 


In order to bring a quare impedit, the party applies to the 
. for an original writ out of Chancery, which is to this 
CEORGE the Third, by the grace of God, of Great Britain, 

France, and Ireland, king, defender of the faith, &c. To the 


ſheriff of — greeting. Command Thomas, biſhop 7 


— , C. D. Eſquire, that juſtly and without delay 
they permit A. B. to preſent a- fit perſon to the church 
of in the ſaid county, which is void, and in the gift 
of the ſaid A. as he ſaith, and whereof he complaineth, that 
the ſaid biſhop and C. D. unjuſtly hinder him; and unleſs 
they ſhall ſo do, and the faid 4. ſhall give you ſecurity that 


his ſuit ſhall be proſecuted, then ſummon by good ſummon— 
ers the (aid biſhop and C. D. that they be before our juſtices 


at 1V/lmin/ter, from , to ſhew wherefore they will 
not do it, and have you there the ſummoners and this writ, 


Witneſs ourſelf at Feftmin/ler, the day of in 
the twentieth year of our reign, | | 
"The ſheriff's warrant thereon, 


— to wit, Fohn Williams, Eſquire, ſheriff of the county 


aforeſaid, to O. P. Q. R. &c, jointly and ſeverally, by vir- 
tue of his majeſty's writ to me directed, I command you, 


that you or ſome or one of you command Thomas, biſbop f 


— C. D. Eſquire, that juſtly and without delay 
they permit A. B. to preſent a fit perſon to the church of 
—— —— Which is void, and in the giſt of the ſaid A. as he 
faith, and whereof he complaineth that the ſaid biſhop and 


1— 


* Muſt have at leaſt tees days between the teſte — 


— — . * OD” — 
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C. D. unjuſtly hinder him; and unless they ſhall fo do, and A 
the ſaid 4. ſhall give you ſecurity, that bis ſuit-ſhall be pro- t 
ſecuted, then ſummon. hy god ſummoners the feid bib I. 
and C. D. that they be beiore his majeſiy's juſtices at {#q. if. 
miller, from . to ſhew . wharefore, they will, ap. de ** 
it. And that you return the ſame to me, ſo that Lm then 
baue there the ee 1 this e Gira. N. 10, Bu 


5 8 * in, Sc. * patrol 
; 2 By the. ſame, kan. ! * 
By the flat. of Marlbridge, 32 Hen. 3. the ſheriffs. oog v Oc 


make ſummons by, "8999 fun e and return their Rs But 
upon the original. I Brownl. 
And the ſummons ought to be bee on the defendant, oi 
the church door; 75, 2 Med. 263535. 0G 
The defendants mäy have the "tiller -eſoign, or d mal 
hai, 2 720. 124. but vo other W. n T. 125. 1 Braun. 
166. - 
And 11 the Jeſentunts' N 87. the plaind ought to adjourn it 
for N otherwiſe ke {hall be nonſuited. 4 Brovwnt. 139. 
al ne ' ** 
Upon default o appearance, and bu eſſoign, the pleintif 
ſhall have an nag, and afterward — 2 Hege. 2 N. 
1247 1 Brownl. 128. 
And, by the common 150 the proceſs to o compel an nne 
Wos by "diſtreſs infinite: TI. 
But now by the. at. of  Marlbridge, if the defendant does not 
appear, nor caſt an eign on the firſt diſtre ſa, or before, There 
ſhall be judgment for the plaintiff, and a writ ®, to the biſhop. 
ade. 4. 1.6. 2 nfl. 124. 1 Brownl. 158, By. 3 353. ö. 
But if the party be not actually ſummↄped, there ſhall not 
= Judgment _ default: at the diſtreſs. I Med. 248, 2 — 
n 
By the commiehy ant ol now by the fe. art ſaß. chin 16 
In ſummonſes and attachments, there oùght to be 15 days ex- 
eluſtve between the ceſſe and return at leaſt. 2 IH. 5 
And by the flat. of Merlbridge, in guare impedit, or darret 
preſentment, there W to be only 4 15 or 21 jo ROPE ;the 
return. ' 4 T 


3% 
* R * * * 
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e. A writ ad admittendum clericum; but then, before ſoch 
writ, there e muſt be a writ of i inquiry to inquire of four ps | Which 
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Of the Writ: of, Quart ImrzpiT, and Appears 
ance theretg, &c. 


And the ſummons ought to be te/fed the ſame day. it. iſſues, 
that there 2 be no prejudice in reſpeRt of lapſe. "Reg 30 4. 
Bro, Qu. Imp. 151. ene 

If the injury done to the olaintiff, or the delay, ariſes 8 
the li bep alone, as upon pretence of incapacity, or the like, 
then he only is named in the writ. 

But if there be another preſentation ſet up, then the preceded | 
tron and his clerk arg alſo joined in the action. 

Or it may be brought againſt he, We patron and bis 
derk, leaving aut the bifhop. 

Or againſt the patron, only. 

But it is generally brought agaioſt all three—for if the biſhip 
te left. out, and the ſuit is not determined till fx month; are paſt, 
the b;/bop is intitled ta preſent by lap/e ; but if he is named, aud 
b made a, party to the ſuit, no lep/e, gan poſſibly accrue till 
the right is determined ; and therefore it is always mas adviſe- 
ible to make him a party, Cre. Tac. 93. | 

If the patros is left out, and the writ is only brought againſt 
the b1/þ2p and the clerk, the ſuit is of no effect, and the writ, 
tall abate, Hieb. 316. For the right of the patron is the prin- 
cipal queſtion in the cauſe, 7 Rep. 25. 

And if the clerk is left out, and has zeceived inftitution before 
he action brought (as is ſometimes the caſe), the patron plain» 
if, by his ſuit, may recover the right of patronage, but not 
he preſent turn; for. he cannot have judgment to remove the 
e, unleſs he be made a defendant and party to the ſuit, to 
har: what he can alledge againſt it: for which reaſons, it is” 
the ſafer way to inſert them al three in the writ. 

If the clerk of the þ 426 patron has not been inſtituted, « or if. 
the plaintiff ſuſpects that the biſhop will admit the defendant's, or- 
uy other clerk, pending the ſuit, be may, immediately. upon 
luing out the writ of guare impedit,. ſue out alſo a prohibitory” 
writ, called a ne admittas ; which recites the contention begun- 
in the king's courts, and forbids the biſhop to admit an 2 
whatſoever, till ſuch contention de determined,” The Vere * 
r adnittas ĩs to thid effect: 


GEORGE the Third, by the grace of God, of Great Britain, 
France, and Ireland, king, d nder of the faith, and ſo forth: 
To the reverend father in God, Thomas, by divine provi- 
dence, biſhop o greeting. We prohibit you, that 
you admit a perſon to the church of which is void, 


w it is ſaid, and concerning the adyowſon whereof an action 
is 


o 
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Of the Writ of QuAxR ImreDiT, and Appen. 
| ance thereto, &c. 


i commenced in our court of the Bench, between . B. Echt 
and you and C. D. Eſq; until it ſhall be diſcuſſed in the 
ſaid court, I hetbher the ſaid advowſon belongeth to the faid 
A. or to you and the ſaid C. Witneſs ourſelf at Nm 
fer, the day of in the twentieth year of 
our reign, Tc. , 2 


If the biſhop doth, after the receipt of this writ, admit any 
perſon, even though the patron's right may have been found in 
a jure patronatus *, then the plaintiff, after he has obtained 
judgment in the guare impedit, may remove the incumbent, if 
the clerk of a ſtranger, by writ of ſcire facias. 2 Sid, 94. "and 
ſhall have a ſpecial action againſt the biſhop, called a guar in- 
cumbratyt, to recover the preſentation, and alſo ſatisfaQion in 
damages for the injury done him by incumbering the chutch by 
inſtituting the clerk, pending the luit, and after the e ddiitta: 
received 1. UITEY 

If one defendant ſhould appear before the others, the plaintif 
=_ declare againſt him ſimul cum, &c. 1 Brownl, 1 59. | 

ummons and ſeverance lies if one plaintiff will not fue, 
1 Brownl. 158. | * 
- And if the writ abates it may be brought by journies accomfti, 

id. 125 \ , 
The writ may be general, and the count thereon pril. 
F. N. B. 33. a. 5 Co. 102. b. 10 Co. 135. 285 80 


. th. __ 8 „* ä —_—_ 


. 9 — , rr IT Ty I” 


* A jure patronatus is à commiſſion from the biſhop, which he,i 
bound to iſſue if requeſted by either of the contefling patrojs, or eit 
clerks, directed uſually to his chancellor, and others of 
learning, who are to ſummon a jury of fix clergymen, and fx lay- 
* to inquire into and examine who is the rightful patron, 1 M, 
16, 17. | Fu y 8 
Bur if the biſhop has incumbered the church by inſtituting a. chert 
be ore ne admittas iſſued, no t incumbravit lies: ſot the 
— ath no legal notice, till the writ of uc admitta / is ferred 
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Of Declaring in Quare IE rr. 


UARE impedit being a poſſeſſory action, cannot be main- 
tained without a rolleſion 3 for which reaſon the plaintiff 
muſt always declare upon a preſentation made by himſelf, or his 
anceſtor, as one whoſe eſtate he hath, or by the grantee of the 
zext avoidance, or by his leſſee for life or years. | 
And the plaintiff in his declaration muſt ſhew a title to 


t. g | 
2. if he claims a right to preſent againſt common right, he 
muſt ſhew the commencement of it ; as if he alledges preſenta- 
tons by turns he muſt ſhew how this commenced, by preſcrip- 
tion, compoſition, or otherwiſe. Dy. 299. 3 Leon. 163. 

And the plaintiff muſt ſhew a title in him before the avoid- 
ance, Dyer, 1 29. 6. Bend. pl. 79. | 

And if there are ſeveral plaintiffs, and they vary in title, the 
writ abates. R. Med. 184. 

The plaintiff ought alſo to alledge a preſentment by himſelf 
or his anceſtor, or ſome other under whom he claims. Fung. 7. 
. 57. But though it is generally neceſſary to alledge a pre- 
lentment, the want thereof will be cured by a verdict. Stra. 
100b, | 

In a quare impedit for a united church, the patron ought to 
ſhew a preſentation either to the united church, or to one of 
the old churches. Vide Ld. Raym. 201, 202. ' 
2 purchaſer may alledge a preſentment by the vendor. 2 Int, 
; 
"And if the plaintiff alledges a preſentment without a precedent 
title, he muſt ſay it was tempore pacir. 1 Mod. 230. 

But he need not, if a precedent title is alledged, R. 1 Mad. 
230, | 
And if a preſentment 'be:affedged by a common perſon, he 
— ſay, that the clerk was thereon inſtituted and induced. 

nd. pl. 2 | 

They Jait preſentment regularly ſhall be mentioned; and 
therefore if the biſhop preſents: by lapſe, upon the next avoid- 
ance the patron in quare impadit ſhall make mention of that, 
J Leon, 18, Dal, 75. an a 

And the plaintiff augbt alto te alledge a diſturbance. | 

And if the ſuit be by an executor or adminiſtrator, upon an 
woidance in the life of the teſtator, an allegation of the 
diturbance in the life of the teſtator is ſufficient, R. Sau. 95. 

1. 2. c OED 
Of amending the declaration in quare inpedit. Vide 1 vol. 
ule Of the declaration, of amending 'the declaration, 'bec, 
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Ot Quare Impedit. 


ol Pleading in Qu ARE IP EDIT. 


TH pleading in this action is very difficult, by reaſon of 

the variety and uncertainty of the rules concerning it, 
And therefore Lord Hobart adviſes plaintiffs in quare impadit, to 
name no more defendants than needs muſt be; and particularly 
the biſbep not to be named, if an incumbent be- inſtituted before 
the guare impedit brought; for then the biſhop. can do no more 
hurt to the plaintiff, for he can but inſtitute pending the quare 
impedit. 2dly, Not to name more diſturbets than ſuch as are 
like to bave reaſonable titles; for every diſturber may make ſe- 
veral titles, or confeſs and avoid the plaintiff's title, and if any 
paſs againſt him he is barred, Hab. 32oᷣ᷑6́0c᷑. 

To a declaration in quare impedit the defendants may impatl 
and afterwards may either join or plead ſeverally. Bro. Q. In. 

F 199 9%; 292012 . %, 
hs they may plead in abatement, or to the action. But 
the ordinary cannot plead in abatement, or caſt an eſſoign, vub- 
out making himſelf a diſturber. Heb: 20. 

Every defendant may plead the general iſſue, which is. ne di- 
turba pas; becauſe the plea doth not defend the wrong where» 
with he ſtands charged, and leaves the plaintiff's title not,only 
uncontroverted, but in effect confeſſed ; and the. plaintiff may 
upon that plea preſently pray a writ to the bop, or at his choice 
main: ain the diſturbance for damages. Hob. 162. Vaugh.'58. - 

But the biſbep generally, when made a party; to the ſuit, to 
ſhew that he is not a diſturber, pleads in bar of the action, that 
he claims nothing but as,ordinory.. Hob. 198. Keil, 43. 4. C.. 
Ent. 498. * 38 Ed. 3 2 \ C 170008 
Hie muſt diſclaim, or admit himſelf a diſturber. Hab. 320. And 
if he refuſes a clerk, without cauſe, he is a diſturber, 1 Leon. 230. 

Upon ſuch plea by the hi/hep, the plaintiff may have judgment 
againſt him with a writ, but a ce//at executio, till the othet pleas 
are determined, Heb. 320. Vau 6, Keil. 43. But if a ſl 
executio is not entered, it is only form, 1 Noel. 363. But if 
there be not a ceſſat executis, it is error, if execution be; before 
the other pleas are determined. biet. , 4! 

If the clerk of the pſeudo patron has been inſtituted,” he gene · 
rally pleads, that he claims nothing but as perſona imperſonatd en 
preſentatione of ſuch a one. Or he may plead plenarty of the 
plaintiff, or a ſtranger; and by the common law, plenar!ys 
before the writ for any time,.-was-a good plea. 2 Inſt. 350: 

' | "But now by the /tat. J//:ſt. 2. c. f. It muſt be plenarty for fi 
months before the action brought to be à ſufficient bar of the 
plaintiff's action, to recover the preſentation, if the plai 
prevails, | 
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Ia pleading. plenarty for fox months, by the preſentment, ei 
of the plainti Shim, fe Lies or 11 la I by, the or 
lnary, the jncumbent e tit] e. 
where he pleads the preſentment l anger, Ho ov : 6 low 
tile, But plenarty, even for 1 21 9 5 he 
ting, according to the rule, aullum tempus pocurt. 105 nt, 
he defendant patron, if he does 1 * rely on F feng Me or 
ſead a releaſe, muſt ſet up a tine, and — e aint 5 
bt if he ſhews g title, ſub the plaintiff's, | 
any averſe the plai Maint" s title ito he confeſſes pos ok: 0 
i In repl to, the defendant's. plea, and title, it is 8 por 
-e for: lee to 007 that title, TER ma 2 5 
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b. is own title, Yaugh. 60. 
| The po FP parties on te i L 2 7 . mary,» and te 
But {Wroceedings therein are the fame as in oor et ig this, 


ight, and not by the weakneſs of the defendant's, -Faugh. 7, 8, . 
4% Upon the trial 10 N 175 to make out Wan n *þ, 
re- ud upon failure thereof, the Aer! is put upon th Ki e 
nly Wis, in order. to obtain judgmen t for himſelf, if. negdfu 
nay If upon the, tr tej ie right be ſound for the laintiff, the jor jury 
ice re to inquire of aur things, — 1+ Whether th choreh is full. 
= 10]; noſe pre entation ; 3 157 if it be of the ' defendant's pre- 
to Wſfntation, his, cletk is removable, if made. a party to to the ſuit, 
hat WY nd the. plaintiff commenced his ion in due time, 7, 2. infra 
Co, in ſemeſtre; by writ. 3. In caſe of plenarty up6F af Warpa- 
wn, whether Air calendar months have paſſed between the avoid- 
\nd WW ace and the time of bringing the action; for if fix months 
0. laandar months, not lunar, as in temporal matters] have 
ent WWjalled, it will not be within the ſtatute eim. 2. which per- 
en aits an uſurpation to be dlveſted ws uare impedit brought 
ſo! 78 tempus ſemeftire. 2 Inſt. 361. f what value yearly 
ic if be living is, and this in order to aſſeſs 3 „ to the 
ore Wit. W/l. 2. before which ſtatute no damages were a owed ; 
but by that ſtatute, if x months paſs by the diſturbance of any, 
ne» ¶ bo that the biſhop do confer to the church, and the patron loſeth 
r turn, damages ſhall be awarded to two years value of the 
the church; and if fix months be not paſſed, but the preſentment 
„, be deraigned within the ſaid time, then damages ſhall be 
Warded to the hg: 4 year's value of the church. 
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Of the Verdict, Enquiry, c. 


I, all the ra make . on the. 
pl 1 has judgment again or all are ſup 
— 1 ö. . chat without title made, 7 N.B 


Arlt, the 
ſs! = 


to ni 

"8. 11. "Reb, cont, 1 Brown, 158, full, 

: But if the plaintiff recovers upon demurrer, there muft be fllec 

4 writ of in 5 iſſued to inquire of the . we four print 0 40 

* the lt has final Judgment, an a writ to the biſtop Wl 54, 

KR. Mod. a from 

Gr Ader 4 verdict for the Brise if the jury have omitted tj. 

to inquire of theſe points, there ſhall be a writ 45 inquiry de d. 

2 til this is is executed, t. the writ t to the biſhop ſhall 1 Bro If 

t. 22 lain 

If. A patron and incumbent confeſs the action on 4 6 or a dicunt PN 

Se there ſhall be, judgment for the plaintiff, and a 2. NEL 1 

bi ied ; a yea, 

1 05 church remains vold, the plaintiff mall "recover 7 

damages; and if the jury 4h chem, a remittitgy ds benni 0. med 

be entered. 3 Lev. 59. 2 1. called 

The dama 8 are to recovered alp the ilufber; dent 

therefore if the incumbent dunterplead che title of the plant der 

as well as the patron the 'plaintiff ſhall recover the value tte c 

well againſt him as 3s agate the patron. But no damages ſhall, wow 
be recovered againſt the viſhop, where he claims only as on © 

Ginary=— and nots, The kin is not within the ſtatute, , Thi 

by his Wenn he cannot e his Pr e. 8 Co, $4 « GE 

* \ Brit 

lt 02 2 8 and 

_ oe "BR phi divit 

1 yon 2:49 1:10 % OR 1W-4 A. 

: * . ts Benc 

630 lav ; recon 

15 (4 tion 

bil 27 of — 

0 belor 

at 87 lidere 

ENT have 

578 En , place 

. * Ty d NN and e 

. ® 34 you { 

aid, 

mand 

claim! 


-» 


Of Quire Jmpedit, ox 
Of the Judgment in QuARE ImerviT, &c, 


JF it be found that the plaintiff hath the right, and hath com- 
menced his action in due time, then de thall have judgment 
to recover his preſentation ; and if the church be found to be 
full, by the ioſtitution'of any clerk, to remove him, unleſs it Were 
filled pendente lite, by lapſe to the ordinary, he not being a party 
tothe ſuit, in which caſe. the plaintiff loſes his preſentation. pro 
hac vice, but ſhall recover two years full value of the church 
from the defendant, the pretended patron, as a fatisfaction for 
the turn loſt by his diſturbance; or in caſe of his infolvency, 
he ſhall be impriſoned for two years. Stat. Wift. 2. /. 5. J. . 
If the action was commenced within fix months, and'the 
plaintiff haye judgment to recover his. preſentation, and the 
church be full, whereby the former pteſentment will de de- 
nigned, then damages ſhall be awarded to the plaintiff for half 
a year's value of the church, 1 Ine 
| Upon tbe. plaintiff's recovering his preſetitation, the wrlt 
nu med in conſequence thereof is a writ directed to the biſfiop, 
called a writ ad admittendum clericum ; which recites the Jude” 
nent of the court, and orders him to admit and inſtitute t 
clerk preſented ; and if upon this order he does not admit him 
(the clerk being duly qualified), the patron may ſue the biſhop in 
i quare non adm/it, a recover ample ſatisfaRion_ in damages. 
The writ ad admittendum clericum, is to, this effect: 
*GEORGE.the Third, by the grace of God, of Great 
Britain, Frauce, and freland, king, defender of the faith, 
end fo ferth. To the reverend father in God, Thomei; by 
divine permiſſion, biſhop of greeting: Whereds 
A. B. has lately in our court, before our juſtices of the . 
Bench, at Weflminfler, by the conſideration of the ſame court, 
recovered againſt yon and &, F. clerk, and C. D. his preſenta- 
tion to the refory and pariſh church of in our county | 
of and your dioceſe, which became vacant, and 
belongs to his preſentation: And whereupon it was con- 
ſideted by our ſaid court of the Bench, that the ſaid 4. ſhould 
have our writ to you the ſaid biſhop, the ordinary of: that 
place, to be directed; and notwithſtanding your diſclaimer, 
and the claims of the ſaid E. HN and C. D. or either of them, 
you ſhould admit a ſit perſon to the rectory and pariſh a fort- 
aid, at the preſentation of the ſaid 4. We therefore com- 
mand you, wat notwithſtanding your diſclaimer, or the 
claims of the ſaid E. F. and C. D. you admit a fit perſon to 
the reQory and pariſh _ aforeſaid, at the — 
| - 
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Of che Judgment in Quare, Ince tr, ce. 


of the ſaid 4. And how you ſhall have executed this our 

writ, certify to us on whereſoever we ſhall then be 

in England. Witneſs Sir William de Grey, knight, at We} 
minfler, the ——— day of in the twentieth year of 
our reign, . 8 net, I 


By the „at. of Wiſim. 2. c. 30. The judge of nift privy tas 
power to give judgment immediately; yet if he do, not, upon 
return of the po/fea, judgment may be given by the court to 


which the return is made, rial 

If the plaintiff is vonſuited, the judgment is peremptory, and 
the defendant ſhall have a writ 7 admittendum cler icum to the 
Ner- 1 Breunl. 161. but not before title made. F. N. g. 


But if he bas judgment upon demurrer, he ſhall have 4'writ 


to the biſhop preſently, _ ; 


But the defendant cannot have a writ to the biſhop, if the 
guare impedit abates for form, miſnomer, or inſufficiency. R. 
5 Ge. 27.6. F. M, B. 38. . „ 

. Note, If the ordinary does nothing upon the, writ ad agnit 
tendum clericum, the, party may have an alias and pluriei, which 
may be returnable, and afier that an attachment, Reg. 42. 
8. vo. N. N. &. 38: & Dy. 264. &: $30. 6 © ne + 

There was a fine of 101. for a bad return upon the firſt writ 
and an alias under the penalty of 1000. 3 Len. 139. 

Ilf the incumbent, of which the church is full, was not 8 part) 
to the writ, he ſhall never be removed. Co. Lit. 344. 6: 

By the 3 Hen. 7. c. 10. [which gives ces upon writs of er 
brought if judgment be affirmed], I the defendant bring a wil 

-of error, and the judgment be affirmed, the plaintiff ſhall zecc 
ver his coſts and damages for his wrongful _ „ e! 

By virtue of this ſtatute, the court of King's Bench have, vp" 
a writ of error, awarded damages according to the value of i! 
church found by the verdict. Cro. Fac. 145. 175. 

- But as the real damages which the plaintiff ſultains is on 
the being kept out of the half year's value, tbe legal intere 
on that ſeems to be all he is entitled to. Stra. 93 1 

In quare impedit, the biſhop pleaded no claim, but as 01 
.dinary, judgment ' paſſed againſt C. for non- appearance, 0" 
-diftringas. And an iflue between the. plaintiff and incumb- 
on the right of - preſentation was tried, and a verdict found it 
plaintiff. Afterwards a writ of enquiry was awarded t9.e00" 
vf the four uſual. matters. And by the inquiſition. it .= * 
turned, that the vicarage was full of the defendant (incumbent 


- 
* 
* 


Ot Qbare Impedit. 293 


Of the Judgment in Qg Ax R ImPEpiIT, &c. 


on the preſentation of the ki hat it began to be vacant 26th 
June 1746, on the death off. R. clerk, and that the value by 
the year was 120/, On which return, plaintiff moved for c, 
damages being given by the fat. We/im. 2. and by the fatute of 
Glucefter, coſts are given in all cafes where damages, and cit 

J Lev. 35+ + Shinn, 25. On ſhewing cauſe, the rule was diſ- 
charged. The ſtatute of .Glauce/ler, 6 Edw. 1. relates to 
caſes at common law, and ſtatutes antecedent. The ſubſe- 
quent ſtatute: of Meim. 2. {13 Edw. 1.] created damages in 
quare impedit, where there were none before at common law, 
and gives {wo years value where the term is loſt by difturbancy, 
and lapſe pendente lite; — if not, and the living full, then half a 
year's value. Vide Pinfola's caſe. 10 Co. where the damages 
ue created (none ms there no colts; where the damages 
ue additional, there coſts. Sir T. Jones, 234.  Keilway, 26, 
In guare impedit, the king has no damages, becauſe he is not 
within the ſtat. of Mefim. Hob. 23. it a writ of error is 
brought, and judgment affirmed, then coſts are given by the 
fat. Hen, 7. No coſts in any other inſtance. Lomax v. B 

if Londen, Creſpin Clark, and Coke, Barnes, 139. 8 
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BY the Hatut 8 & g W. 3._c. 31. An act for the efier 4 0 
obtaining partition of lands in copareenary, joint · tenancyj, 
and tenancy in common; after reciting, that Whereas the 
« proceedings —_ writs of partition between copareeners by 
© the common Jaw or cuſtom, joint tenants, and tenants in 
common, are found by experience to be tedious, chargeable, 
and oftentimes ineffeAual, by reaſon of the diſſteulty of di. 
covering the perſons and eſtates of the tenants of the manor, 
meſſuages, lands, tenements, and hereditaments, to be di- 
vided, and the defective or dilatory executing and returni 
«© of the proceſs of ſummons, attachment, and diſtreſs, and 
c other impediments in making and eftabliſhing of partitions, 
« by reaſon of which divers perſons having undivided parts, or 
« purparts, are greatly oppreſſed and prejudiced, and the pre- 
5 mifles are freqgently waſted and deftroyed, or lie unculti- 
c vated and unmanured, ſo that the profits of the fame are 
© totally, or in a great meafure loſt ; for remedy whereof, i i: 
ci enacled, That after proceſs of pone, or attachment returned WM pirtiti 
ce upon a writ of partition, affidavit being made by any credible bon, 
© perſon of due notice given of the ſaid writ of partition to the le lar 
* tenant or tenants to the 2Ction, and a copy thereof left with Wl parts z 
& the occupier, or tenant or tenants; or, if they cannot be 'F 
« found, to the wife, ſon or daughter (being af the age of 
& one and twenty years or upwards) of the tenant or tenants, 
« er to the tenant in actual poſſeſſion, by virtue of any eſtate 


2 8 88 


& of freehold, or for term of years, or uncertain intereſt, or The 
<« at will, of the manors, lands, tenements or hereditaments, . 2. 
« whereof the partition is demanded (unleſs the ſaid tenant in Nate, 
« actual poſſeflion be demanded in the action), at leaſt forty ¶lurtitio 
« days before the day of the return of the ſaid pore or attach» others 
© ment; if the tenant or tenants to ſuch writ, or any of them, d and 
<« or the true tenant of the meſſuages, lands, tenements and Wy one 
<« hereditaments as aforeſaid, ſhall not, in ſuch caſe, within Wot a fir 
« fifteen days after return of ſuch writ of pone, or attachment, Warcen, 
« cauſe an appearance to be entered in ſuch court where ſuch ¶ dem ch. 
« writ of pene or attachment ſhall be returnable z then, in l Hen. 
« default of ſuch appearance, the demandant having en n comm 
« his declaration, the court may proceed to examine the de- t on 
% mandant's title, and quantity of his part and purpart; and V. 3. 
ce accordingly as they ſhall find his right, part and purpart to oceedi; 
« be, they ſhall for ſo much give judgment by default, and Mun aw, 


« award a writ to make partition, whereby ſuch proportion, 
part and purpart, may be ſet out ſeverally: which writ being 
| 66 execul 
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« executed after eight days notice to the a_ or tenant or 
« tenants of the premifſes, and returned, and thereupon final 
« judgment entered, the ſame ſhall be good, and conclude all 
« perſons whatſoever after notice as aforeſaid, whatever right 
« or title they have, or may.at_ avy time claim to have, in 
« any of the manors, &c. mentioned in the ſaid judgment and 
« writ of partition, although all perſons concerned are not 
named in any of the proctedings, nor the title of the tenants 
® truly ſet forth.” | 
By ect. 2. Provided, that if ſuch tenant or other ſhall in 
ene year after judgment entered, or in caſe of infancy, covers 
ure, non- ſanity, or abſence, within a year after ſuch inability 
tetermined, ſhew a good matter in bar of ſuch partition, &c. 
the court, may. ſet aſide ſuch judgment; but if the fame is con- 
firmed, the party appealing pays coſts. FED | 
By c&2. 3. No plea —— ſhall be admitted or received 
in any ſuit of partition, nor ſhall the ſame be abated by reaſon 
of the death of any tenant... 1 | 
By /e2. 4. If the high ſheriff cannot be preſent at the execu- 
tion of the judgment in partition, the under-ſheriff, in the pre- 
lence of two juſtices, may proceed therein And in caſe ſuch 
ſattition be made, returned and filed, the tenants, before divi- 
fon, are to remain tenants, under the ſame conditions, and 
the landlords, &c. are to make good to their tenants the ſaid 
parts as before partition made. | | 
By e. 5. The ſheriffs, under-ſheriffs, &c. are to give due 
mendance to the execution of the writ of partition, and in caſe 
de demandant does not pay tbe fees to the ſheriff, Ge, then 
de court ſhall award them, &c. | : 
; The above act was made perpetual by the 3& 4 Ann. c. 18. 
8. 2. | | 
Nite, By the common law, joint tenants might agree to make 
partition of the lands, but one of them could not compel the 
others To to do; for as ſuch eſtate is originally created by the 
at and agreement of the parties, the law would not permit 
uy one or more of them to deſtroy the united poſſeſſion with- 
vut a ſimilar univerſal conſent. Whereas by the common law, 
Wfarceners were compellable to make partition, if any one of 
tem choſe to ſue out a toit of partition. But now by the ſtatutes 
Ji Hen, 8. c. 1. and 32 Hen. 8. c. 32. Joint tenants and tenants 
n common, as well as coparceners, are compellable by writ :f 
tit on to divide their lands; and the above ſtatute of 8 & 
V. 3. bas only provided an eaſier method of carrying on the 
3 by the twrit of partition, than was ufed at the com- 
wn 1aw, a 5 
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GINCE the above ſtatute, partition has been uſually made by 
writ; before which ſtatute it was done either by Wit, com- 
miſſion, or conſent, and was in many Cafes liable to be defeated, 
By the ſtatute 31 Hen. 8. 1. int tenants, and tenants in 
common, or in tight of their wives, ate compellable by writ to 
make partition. 3 2 
Jo proceed to make partition, according to this ſtatute, the 
demandant or demandants apply to the court of Chancery, and 
ſue out an original writ, which is to this effect: | MEN 


GEORGE the Third, by the grace of God, of Great Britain, 
France, and Treland, king, defender of the faith, and ſo tort, 
To the ſheriff of greeting : If A. B. and C. O hill 
: give you ſecurity, that their ſuit ſhall be proſecuted ;; then 
ummon, by good ſummoners, E. F. that he be before our 
Juſtices at Meſiminſtor, on the morrow of All Souls, to ſhey 
wherefore, where-s the ſaid A. B. C. D. and E. F. hold 
together, and undivided, the manor of =—— with the appur- 


tenancet, and fourteen mrſſuage;, twelve cottages, ſixleen barn, Up 
' three deve-bouſes, four ſlables, thirteen gardent, two hundred ſue o1 
acres of land, two hundred acres of meadow, two hundred acre: CE C 
of paſiure, two hundred acres of word, one hundred acres of ing 
Furxe and heath, tw? hundred acres of moor, one hundrad. acre he 
' of buſhy ground, ont hundred acres of marſh, one hundred acre: of Hi. 
room, twenty acres of land covered with water, twinty ponds C. 
rent; common of paſture for all manner of cattie, court. lu, — 
courts baron, wiew of frank-pledge, profits and perquiſies of whi 
court, free warren, free chace,- free fiſhery, goods and..hattals if thei 
elons, fugitives, outlaws, and thoſe which are put in exigent prot 
deodandt, chattths waifed and ęſirayed, with the * and 
in the pariſhes of — and - of which the juſt 
ſaid E, F. denieth partition to be made between them accord- he 
ing to the form of the fatute in ſuch caſe made and provided®, and 
and unjuſtly permitteth not the ſame to be done, and con- Witne 
trary to the form of the ſaid ſtatute, as they ſay ; and hare Thi 
= there the ſummoners, and this writ, Witneſs ourſelf at partitic 
eſiminſ}ter, the day of ——— in the nineteen c 
year of our reign, | Thi 
— day of 

Ma = . . detwee 
1 989 

* Or, © according to the cuſtom of England,” if parceners bv fervice 
cuſtom, tachme 


za 


Rx i 
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Upon this writ the ſheriff ſhould ſummon the tenants, and 
won the return thereof, offidavit of the ſervice of ſuch writ 
ſhould be made according to the ſtatute, to this effect: 


A. B. and C. D. demandants, 
Between Land E. F tenant. * 
LM. and O. P. of officers to the ſheriff of 
ſeverally make oath, and ſay, that they the ſaid deponents 
dd, on the day of ——— in the year of our Lord 
1779, ſcrve the above-named E. F. tenant, with the writ of 
partition in this cauſe, by delivering to and leaving with 
the ſaid E. F. a copy of the ſaid writ, and acquainting him 
with the contents thereof; and theſe deponents did, on the 
ſaid —— day of ——— in the ſaid year of our Lord 
179, deliver to and leave with P. Q, R. S. T. J. &c. the 
occupiers of the meſſuages, lands, and tenements, in the ſaid 
writ mentioned, a true copy of the ſame writ, - 


Sworn, Sc. 
Upon default of appearance in court, the demandants ſhould 

ſue out a pone or attachment, which is to this effects 

GEORGE the Third, c. To the ſheriff o; greet- 
ing: Put by ſureties and ſafe pledges, E. F. of that 
he be before our juſtices at Veſtminſter in eight days of St. 
Hilary, to anſwer A. B. and C. D. wherefore the ſaid A. B. 
C. D. and E. F. hold together and undivided the maner of 

with the appurtenances, &c. [as in the writ}, of 
which the ſaid E. F. denieth partition to be made between 
them. according to the form of the flatute in ſuch caſe mage and 
provided, and unjuſtly permitteth not the ſame to be done ; 
and to ſhew wherefore he was not in our court before our 
juſtices at I eſiminfler, on the morrow of All Souls laſt paſt, as 
he was ſummoned ; and have there the names of the pledges 
and this writ. 

Witneſs, &c. 


This writ ſhould be ſerved in the ſame manner as the writ ef 
partition was, and the parties ſhould be informed of the 
contents, 

This pone ſhould bear teſte on the o die poſt. of the return 
day of the writ of partition, and there muſt be fifteen days 
detween the teſte and return of it at leaſt ; and by the ſtatute of 
8& 9g WV 3. ante, there muſt be at leaſt forty days between the 
ſervice of the writ of partition, and the return of the pong or at- 
lachment, | | Of 


_ Of the Declaration in PARTITION, 


FF the tenant does not within fifteen days after the return of 
fone or attachment cauſe an appearance to be entered, 
demardant may enter bis declaration, and the court will 
to examine his title; and 100 they find the right with the 
demandant, there ſh all be ment by default for ſo much, 
and a writ awarded to _ bog to make partition. 
Or if the defendant appears, the plaintiff muſt en The 
declaration is in the 5 form: ; 


— to wit, E. F. nn 2_ 
was ſummoned to anſwer A. B. and C D. * 2 
wherefore, whereas the faid 4. B. C. D. and the 76 
E. F. hold together and undivided, the manor of. 
with the appurtenances, &c, {ſpecify the premiſſes accord- 
ing to the writ], of which the ſaid E. F. denieth partition 
to be made between them according to the form of the 
ſtatute in ſuch caſe made and provided, and unjuſtly permit- 
teth not the ſame to be done, and contrary to the form of 
the ſtatute: And whereupon the ſaid A. B. and C. D. by 

their attorney, ſay, that whereas they and the hi 
E. F. hold together and undivided the tenements aforeſaid, 
wich the appurtenances, whereof it belongs to the faid 4, B, 
and C. D and their heirs, to have one moiety of the tene- 

ments aforeſaid, with the appurtenances, to hold them in 

_ | ſeveralty, ſo that the ſaid A. B. and C. D of their moidy 
belonging to them of the tenements aforeſaid, with the 
appurtenances ; and the ſaid E. F. of his moiety belonging to 
him of the tenements aforeſaid, with the appurtenances ; 
may ſeverally apportion themſelves : He the ſaid E. F. de- 
nieth partition thereof to be made between them accotd- 
ing to the form of the ſtatute in ſuch cafe made and pro- 
vided, and unjuſtly permitteth not the ſame to be done, 
and contrary to the form of the ſaid ſtatute; whereupon 
they ſay, that they are injured, and have damage to the 
value of one hundred pounds. And therefore: they bring 
ſuit, Cc. 


The declaration by one parcener or joint tenant * 
the others, muſt ſhew how they are joint tenants. Cr 
Zi. 64. 

But not where they are tenants in common, for they claim by 
ſeveral titles, and one is not conuiaut of the others title. 
Cre. Ei. 65 


So, 
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Of the Declaration. in PARTITION, 


Go, if they are parceners, &c. a, declaration which Some 
hat it was the inheritance of the common anceſtor in fail, is 
v6 ent. without ſhewing how the eſtate tail is commenced. 

W 
2 if the declaration ſays that the plaintiff and defendant 
were leiſed in fee, where it is found that the aa has 
wy in tail, the writ abates, RI 8 


$66 Ot Partition. 
Of Pleading in PARTITION. | 


O the declaration there can be no plea in abatement, fine 

* the' ſtat. 8&'g N. 3. c. 31. /.'3, Nor ſhall the 
abate by the death of defendant” It. 

And if he pleads in bar, he can plead no other plea than 
tenet infin * every other plea in bar is tantamount to 10 

Upon which plea iſſue may be taken, and the parties procte 
to trial as in other caſes. 

But the party may confeſs the action, and conſent that par 
tition may be made. 

In a writ of partition no damages ſhall be recovered, nor 
_ of them. Ney, 68. 143. for it is a real action. 

roceſs having been duly returned, declaration entered, 

no appearance entered by the tenant within fifteen days, purſua 
to the ſtatute 8 & 9 V. 3. the court, on motion, granted a 
to ſhew cauſe, which was afterwards made abſolute, for the cou 
to proceed to examine the title of the demandant, according to i 
ſtatute. On the morrow the title was examined, and no counk 
appearing for the tenant, judgment on default was given for tt 
demandant to hold in ſeveralty the premiſſes demanded in his cou 
in ſome of which he was ſeiſed of two undivided third pam 
and in others of a moiety only with the tenant, the earl of Ti 
net. And a writ of partition was awarded accordingly. U 
the return of the writ, the ſheriff returned that he had execute 


ve Mme 
Itena 


| 
the ſame in the preſence of perſons who attended for plaint ah 
and defendant reſpeRively ; and he ſpecified in his return i erally 
ſeveral parcels, with their metes and boundaries; and tha: mne 
Plaintiff moved for final judgment, quad partitio fit flabilis, A. day. 
afterwards the writ was made abſolute, on affidavit of notice Po, . 
the defendant and tenants in poſleflion, Halton v. Earl of 1h "eſp 


net. 2 Blackſ. Rep. 1134. 1159. 


16 rece 
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Of the Judgment in PART rien, 0 


N rtition there are two judgments, the firſt gued 
| 7 ſecond quod partitio firma Halit! in primer} 
After confeſſion of the action or iſſue tried for the plaintiff, 


ier ſhall be jodgment quo fe af, Co. Lit. 167, þ. 1 
And thereon a writ il He i fu 


to tue TIL 


«al; 2 0 Ait: U / © 4 = Tal 


The firſt Judgaient] ig partitia at? is In the Fo 8 


— 


Therefore it is conſidered, that. partition be made thereof 
upeen them, Cc. And it, is commanged to the ſheriff, mat 
(his proper. perſan he go to the manor and tenen nta algre- 
id, ar in the preſence of the gartiqs aforeſaid, being; 
ned, if they A be willing, the, manor, and, te nts 
foreſaid, with the appurtenances, by the oath of 
wul men of his cqunty, reſpect being, had to the true. yalue 
{the manor-and tenements aforeſaid, with. the. appurtenances, 
cauſe to be divided into two equal. parts, (or as the ales), 
| one part of theſe parts he cauſe to be delivered and affi 
d the ſaid , B. and C. D. and the other, Part, thereof e 
dE, F. to be holden to them and their heirs in ſeveralty, 
kat neither the ſaid I. B. and C. D. not the (aid E, 5 Je 
re more of the manor and tenements aforeſaid, with 1 75 
ntenances, than, it belongeth to them. to have; any, aer at 
d J. B. and C. D. of their part to. them thereof 
nd the ſaid E. F. of his part to him thereof belonging . 3 
erally apportion themſelves; and that, that portion, the 
d ſheriff ſo diſtinctiy and openly made, he have here. f om 
ban of Eafter in 2 doys, under his ſeal and the Fa of 
woes Co 
Error does nat- lie. on the e quod. partitis fat, nar is 
: Legend removed: by it, becauſe the writ of error, comes.too 
and error does. not lie till the figal brit quad partic 
hk & flabilis, le. 3 vaſt, ar. | LS it 


im — 


un 
n il 


” ( , * 
hats * 6 2 v3 fzbind 


and 


f 


4 — n 
r Two 


ee 


' 3ok Ot Partition. 


Of the Writ dz PARTITIONE PACIENDA, &. 0 
Urox the foregoing judgment, the dimanidant ſhall * 4 
urit de partition factenda, which is to the follo ing effec: + 
GEORGE the Third, by the grace of God, of Great Bri hy 


tain, France, and Ireland, king, defender of the faith, and e tb 
forth, To the ſheriff of greeting. Whereas E . 
late of in your county, Eſquire, was ſummoned (i 
be in our court, before our juſtices at VMeſtminſſer, to anſue 97 
A. B. and C. D, of à plea wherefore the ſaid 4. B. 1 
C. D. and the fald E. F. hold together and undivided ü 
"manor of ——— with the - appurtenances ¶ ſpecify the pn 


miſſes according to the declaration], and the ſaid E. F. oil Ur 
miied partition thereof to be made between them, accord of ex 
"to the form of "the flatate in ſuch caſe made and provided, 1 1 

| cla 


unjuſtſy permitted not the fame to be done, and —— 
the form of the ftatute, as they ſaid ; and the (aid, 
_- appearing in our ſaid court, freely conſented that partition the 
| E25 be Det w/e it was — in our fan 
. Court, before our juſtices at Veiminfter, that partition ſhot 
de made between them of the manor and tenements aſoteſi 
with the appurtenances. Therefore we command you, t 
taking with you twelve free and lawful men of the neigt 
dourhood of — aforeſaid, by whom the truth of f 
matters may be better known, in your proper perſon you; 
+ to the manor and tenements aforeſaid, with the appunte 
nances; and there, in the preſence of the parties afc 
faid, by you to be forewarned, if they ſhall be willing 
be preſent, the ſame manor and tenements, with the appur 
tenances, by the oath of the ſaid twelve free and lawfu 
men, reſpe& being had to the true value of the manor an 
tenements aforeſaid, with the appurtenances, you cau{ 
to be divided into we equal parts, and one part of:thok 
parts to be delivered and aſſigned to the ſaid A. B. an 
C. D. and the other part thereof to the ſaid E. F. to dt 
holden to them and their heirs in ſeveralty, ſo that neith 
the ſaid A. B. and C. D. and the ſaid E. F. may have mort 
of the manor and tenements aforeſaid, with the appurie 
nances, than it belongs to them to have: And that the ſai 


If there was judgment by default, and the plaintiff declared anc 
proceeded according to the ſtatute, it ſhould fo be ſtated in this wil 
o if defendant pleaded nos tenent infimul, and there was a verdi 
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4. B. and C. P. of their part to them thereof belonging, and 
the ſaid E, F. of his part thereof to him belonging, may 
ſeverally apportion themſelves. And that that partition, by 
ou ſo diſtinctly and openly , mage, u have bere from 
| the day of Eaſter in fifteen. days, your {cal and the 
, ſeals of thoſe by whoſe oath you ſhall have made that parti- 
tion: And have you there the names of thoſe, by whaſe oath 
ou ſhall have made the ſame partition, and this: writ. 
Witnels Sir William de Grey, kuight, at Wi/tminfer, the 
— day of — in the twentieth year of our reign, Ac. 


Upon this writ, the ſheriff ought to give notice to the parties 
of executing the ſame——And he ought to attend in perſon. 
But by the at. of Will. 3. ante, the under-ſheriff,. or one who 
aficiates as under-ſheriff, may execute the ſame in the preſence 
of two juſtices, _ J a 4 

If the manor to be divided lies intermixed with other lands, 
b that the jury do not know the limits, quantity, Cc. of the 
enements to be divided, and the owner of the intermixt lands, 
He. will not ſhew the certainty of bis lands, yet the jury. ought 
b make partition as well as they can, Dy. 266.2. 

After the partition made, it muſt be returned. to. the court 
inder the ſeals of the ſheriff zud the twelve _jyrars, Lit. 
af 249. 2 N | rt ia 08: of wy yr m0 nes 

Iy!be return of the above writ. ' © 

AT which, day here come as well the ſaid 4. B. and C. D. as 

the ſaid BE. by their attornies aforeſaid. And the ſheriff, 
namely, John, Thomas, Eſquire, now bere returns a certain 
partition between the parties aforeſaid, of the , tenements 
aforeſaid, by the ſaid ſheriff, by virtue of the aforeſaid writ, 
and according to the form thereof, by the oath of twelve 
free and lawful men of the neighbourhood o afore- 
faid made: Which follows in theſe words, to wit, to 
wit, 1 Jebn Thomas, Eſq; ſheriff of the county aſoreſaid, 
bumbly certify and return to his majeſty's juſtices, at the 
day and place in the writ hereunto annexed mentioned, that 
by virtue of the ſaid writ, ta me directed, an the 
lay of in the aa year of the reign of king 
Gerge the Third, of Great Britain, France, land Treland, 
ting, defender of the faith, and fo forth, and in the year 
of our Lord 1780, having taken with me O. F. E R. 
J T. Ke. twelve. free and lawful men of my bailiwick, and 


of the ncighbourhood in the (aid writ mentioned, by _ 
9 t 
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the truth of the matter may the better be known, in my pro- 
per perſon did go to the. manor and tenements in the aid 
writ ſpecified ; and there, by the oath of the ſaid jurofs, in 
the preſence of the parties' in the ſaid writ named, by me 
forewarned according to the command of. the ſaid writ 
and by their aſſent, the ſaid, manor and tenements, with 
- their appurtenances (reſpect heing had to the true value d 
| the ſame), I did cauſe to be divided into two gqual 
and one part thereof, that is to ſay, all thoſe 200 me/ſuage;, 
tub barns, and the land thereto belonging, called 166 
contaming two hundred and twenty acres, two "roods, and 
ſeven perches, more or leſs, late in the occupation of William 
Jones, and now of Michael Dixon and his aſſigns, and all th 
meſſuoge, c. [ ſpecifying iu like manner the whole apportion- 
ment allotted to the demandants] ;- and all commons, com- 
mon of paſture, woods, under-woods, and trees, ways, m- 
ters, eaſements, and appurtenances, to the ſaid ſeveral meſ- 
ns farms, lands, wood, ground, and pre- 
miſſes belonging or appertaining, or therewith uſed and 
enjoyed; all which ſaid premiſſes are ſituate, lying, and 
being in ——— in my ſaid county; and did cauſe to be deli 
vered and aſſigned to the ſaid 4. B. and C. D. in the ſaid unt 
named; and the other part thereof, that is to ſay, all the 
manor' of in the ſaid county of with the court 
baron of the ſame; and all rights, royalties, members, anc 
appurtenances thereof; and all that barn, farm, and lands 
Ec. Ec. 9 ing the whole apportionment allotted to the 
defendant}. * All which faid meſſuages, cottages, farms 
barns, lands, woods, grounds, and premiſſes, are ſituat 
lying, and being in the pariſh of in my w_ 
id Cauſe to be delivered and aſſigned to the ſaid E. F. Ei 
in the ſaid writ named, to be holden to them and their bei 
in ſeveralty, as by the ſaid writ I am commanded ; ſo tha 
neither the ſaid A. F. and C. D. nor the faid E. F. migh 
have more of the manor and tenements aforeſaid, with th 
- appurtenances, than it belonged to them to have; and thi 
the ſaid . B. and C. D. of their part to them thereof belong 
ing, and the ſaid E. F. of his part to him thereof belong 
ing, may ſeverally apportion themſelves. We b 
In witneſs whereof, as well I the ſaid ſheriff, as ay , 
aforeſaid, to this indented partition, have ſet our 
day and year and place above mentioned. © - + 
ind Jiu Thomas, Eſq; Sherif 


Vor. 


22 


Of partition. 


Of the final Judgment in PARTITION. 


U PON the foregoing return to thEwrit de partitione facienda, 
the final judgment of the court is, Therefore it is con- 
ſdered, that the aforeſaid partition be holden firm and effectual 
for ever, Cc. And therefore this judgment, when made b 

writ after the appearance of the party, (hall not be defeated, 
Gs, Lit. 168. 5. 171. a, —even though made againſt a fene 
tyert — lid. or though not equal—1bi4,—or though not 


u, WY equal, and any one of the parties be an infant. bid, 

My And ſo by the flat 8& gW, 3 c. 31. If made without the 
—  :77carance of the tenant, if he does not appear within fifteen 
as after the return of the attachment, where an affidavit was 
made of notice to the tenant forty days before the return of the 


vrit, and a copy of it left with the occupier of the land. 

But by the ſame ſtatute, if judgment be in a writ of par- 
dn, without the appearance of the defendant, upon motion 
wing a probable bar, or that the demandant hath not title to 
b much, within a year after judgment, or (if the party was an 
ant, covert, nonſane, ot out of the realm after the inability 
s removed )'the court may order the defendant to plead, &. 

Or if the demandant's title be admitted, but the partition 
years unequal, the court may award a new partition, 
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. ASTE is the committing any ſpoil or deſtruction in houfes 


lands, &c. by tenants, to the damage of the heir, or him ire 

in reverſion or remainder : whereupon the writ or action of 1 
waſte is brought for recovery of the thing waſted, and damages judg 
for: the waſte done. i ; RAS Md 
The flat. 52 Hen. 3 c. 22. ,. 2. enacts, 4 That farmer part 

« during their terms ſhall not make waſte, ſale, nor exile of . 
© houſe, woods, and men, nor of any thing belonging to the T 
* tenements that they have to farm; . unleſs they have ſpetia WW ud 
<« licence by writing or eovenant, mentioning that they may WW (vic v 
&« doit. Which thing if they do, and thereof be convicted, Be 


« they ſhall yield full damages, and ſhall be amerced grier- 
« ouſly,” 25 1 
For an expoſition of this Ratute, vide Bac. Abr. 5 Pol. 460. 
Waſte may be committed, not only in houſes and lands, but 
in gardens, orchards, timber- trees, dove - houſes, warrens, 
parks, fiſh · ponds, and other ſubjects of property. 

There are two kinds of waſle, viz. voluntary or actual, and 
negligent or permiſſive. Voluntary may be done by actual pulling 
down or proſtrating houſes, or cutting down timber trees; 
negligent, by ſuffering houſes to be uncovered, whereby the 
timber and ſpars are rotted, 2 

The perſons who may be injured by wa/e, are ſuch as have 
ſome intereſt in the eſtate waſted; as a remainder man or rever- 
fioner, What ſhall be deemed waſte, and what not, vide Ba. 
Abr. 461. &c. and Com. dig. 5 Vol. 638. &c. and vide ibiden, 
by whom, and againſt whom, waſte lies. 

. 5 
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Of Remedy in Was TE. 


THE redreſs for the injury of waſte, is of two kinds, pres 
ventive and correftive : the former of which is by writ of 
efirepement, the latter by that of Yale, 

The writ of ftrepement' was a remedy at common law, after 
judgment obtained in any action real, and before poſſeſſion was 
delivered by the ſheriff, to ſtop any waſte which the vanquiſhed 
party might be tempted to commit in an eſtate, which was de- 
termined to be no longer his. 4.3808 

The flat. of Glouce/ter gave the writ of efirepement alſo, 
endente placito, to inhibit the tenant from doing waſte till the 
ſuit was determined, 

Beſides this preventive writ at common law, the courts of 
equity, upon bill exhibited therein, complaining of waſte and 
deſtruction, will grant an injuniion, in order to ſtay waſte 
until defendant ſhall have put in his anſwer, and the court 
ſhall make further order; which is now become the uſual way 
of preventing waſte, 

Beſides the above methods to prevent waſte, there is an action 
of waſte, partly founded at common law, and partly upon the 
fat. of Gloucefler, 6 Edw, 1. c. 5. by which * a man may 
have a writ of waſte in Chancery againſt a man who holds by 
« the law of England, or in other manner, for term of life, 
Hor years, or in dowerz and he who ſhall be attainted of 
* waſte, ſhall loſe the thing which he bas waſted, and make a 
* ſatisfation of treble of what the waſte ſhall be taxed at.” 

This ſtatute gave a writ of woſtr, but before it, by the 
Ag Marl. 52 Hen. 3. a writ of prohibition was given for 
valle. 

After which ſtatutes, the flatute Wim. 2. 13 Edw. 1. c. 14. 
tated, ** That of all manner of waſte done to the damage 
* of any perſon, there ſhall henceforth be no writ of prohibition 
awarded, but a writ of ſummons; ſo that he, of whom com- 
* plaint is, ſhall anſwer for waſte done at any time. And if 
* he come not after the ſummons, he ſhall be attached; and 
* after the attachment, he ſhall be diſtrained. And if he come 
* not after the diſtreſs, the ſheriff ſhall be commanded, that 
* in proper perſon he ſhall take with him twelve, Cc. and 
* ſhall go to the place waſted, and ſhall inquire of the waſte 
done, and ſhall return an inqueſt; and after the inqueſt 
" returned, they ſhall paſs unto Judgment, like as it is con- 
* tained in the ſtat, of Gloucefter, a 
And by c. 22. of ſame ſtatute, The action of waſte is 
Raintainable by one tenant in common againſt another. The 

"SS 4 | equity 
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equity of which, extends alſo to joint tenants, but not to 
| coparceners; becauſe they might make nn and ſo bee. 


vent waſte. 
| The aRtion of Waſte, is a mixed aQionz par — ſo 
far as it recovers land, &c. and * 1 he! As it 


recovers de 
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Of Proceſs in WASTE. 


TAE proceſs incident to an ion of waſte is a ſummon; 
on the origing!, which the cur /iter will make out from a 
ecdape. E | n 
Fir 15 is againſt tenant in deter, or guardian, jt does not 
recite the ſtatute 5 but if it is againſt tenant for life, or years, 
or by the curteſy, it does. | | 


* 50 
The writ is to this effect, if againſt tenant in d uer: 
The king to the ſheriff of If 4. ſhall make you ſecure, 
&c, then ſummon, by 922 B. who was the 
wife of C. that ſhe be before our juſtices at Mhminſſer, on, 
Ec. ta ſhew wherefore ſhe hath committed waſte, ſale, de- 
ſtruction, and baniſhment of lands, houſes, woods, gardens, 


Cc. which ſhe holds in dower, of the inheritance of the aſore- 
ſaid 4. in —— to the diſheriſon, &c. 


If againſt tenant for life or years, it is to this effect: 


The king to the. ſheriff of —— If 4. ſhall make you ſecure, 
Sc. then ſummon, &c. B. c. Wherefore ſeeing that it is 
provided by the common council of our realm of England, 
that it ſhall not be lawful for any perſon to commit waſte, 
ſale, or deſtruction of lands, houſes, woods, or gardens, the 
ſame B. hath committed waſte, &c. of the lands, houſes, 
woods, and gardens in L. which the aforeſaid 4. demiſed 
to him, &. | 


For other forms, vide Fitzherbert's Natura Brevium, &c, 

If waſte is brought by the biſhop, or eccleſiaſtical perſon, the 
writ concludes ad exheredationem epiſcopi vel eccleſie. 

On the return of the ſummons, the defendant may eig and 
he plaintiff adjourn, &c, 

In waſte, ſummons and ſeverance lies, for the writ is ad ar- 
beredationem, and it is a plea real. 2 Iaſlit. 307. J 

If the tenant does not appear at the return of the ſummons, 
then plaintiff applies to the filazer of the county, for a pone or 
atachment, which is to the ſame effect; only “ commanding 
the ſheriff if A. ſhall make him. ſecure, to put B. by ſafe gages 
od pledges, &c.“ On return of which, the plaintiff may apply 
for a di/tringas, commanding the ſheriff to difirain, the tenant to 
appear, c. : 

If the tenant appears, the plaintiff declares againſt him, and 
lhe tenant pleads, or lets judgment paſs by default.—If the 
ſenant does not appear, a writ of enquiry goes to the ſheriff; 

X 3 and 
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and on return thereof, plaintiff has judgment: of which, -vide 
pe, Title Judgment in Waſte. | | 2 Y 

In waſte againſt two by the biſhop ad exheredationem ecclefie, 
and proceſs continued till the grand diftreſs returned, one came 
and the other made default; and he who appeated, was com- 
pelled to anſwer alone, for the proceſs is determined againſt the 
other, Br, Waſte, hl. 99. 

When the ſummons is ſerved the tenant, or upos the 
land, feurtetn days before the return thereof, proclamation mult 
be made. of the ſummons on = Sunday, at or near the moſt uſual 
door of the church or chapel, of the town or pariſh where the 
lands lie ; and that proclamation. muſt be returned, together 
with the names of the ſummoners, purſuant to the 41 of Sl, 
- Go 4. 5 66 81 II f | 
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HE —— — in the tent or tui 
for there is nd other ſouqm. Cre. 56. - 
 Aod muſt charge him as — den, Oc. or accord - 
g (0 defendant's teure 

00 the count muſt ſhew live plaintiff is erititled to the in« 
dertance — as, if rector, he mult ſhew that he is (+, If be 
counts upon a leaſe himſelf, be mut, ew bis feiſin ia ſes 
ind demife to defendant.— If opon a leaſe from his anceſtor, he 
nuſt ſhe w ſeiſin, a demiſe to defendant and deſcent to himiſr lf. 
If he claims by fine, he muſt ſhew it, and the uſes oſ it. So if 
by common recovery. 80 if by grant of the reverſion—<So if he 
and defendant are joint tenants, he muſt ſhew that they are 
ſ—$0 if he and the wife ſue in right of the wiſe—If he has 
the reverſion, he mall ſay the defendant holds of him — Otber- 
viſe, if he in remainder brings waſte—or if the lord by eſcheat 
does, for there is no tenure of him. Hut. 110. 

The declaration alſo muſt be conformable to the writ, for if 
the writ is for waſte in land, and it is Wer in cutting woed) 
tis bad. 

So if the writ is for waſte in three villes, and the declaration 
s for waſte in one or in another volle. 

The declaration muſt alſo particularize the quality and hues 
ity of the waſte: as if it is in cutting trees, if muſt ſhew the 
zumber of the trees If in houſes, be muſt ſhew the defects. 
And muſt conclude if to his on diſhetiſon, ad exharedatio- 
um of the plaintiff, 

If of lands whereof he is ſeiſed = fe EEE ad exha- 
:dationem of the wife, 

And if by a biſhop, Ce. it muſt conclude od exhertdationen 
ali. 2 Roll. 832. |. 0. 


de 
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DEFENDANT in waſte may plead in abatement of plain. PB 
tiff's title; 28 if he intitles himſelf to the reverſion in fre 
| defendant may ſhew a deviſe to him in tail. Lutw, 1557. f 
As to pleas in bar, defendant may plead no waſte dene, which ſhall 
is the general iſſue, and this admits nothing, but puts the whole inqu 
declaration in iſſue. Lutw. 1547.—Or he may plead a releaſe: 'b 
or to waſte in the tenuit, accord and ſatisfation, Croll, 357. the « 
So defendant may juſtify, that he took for repairs Ne that 
he took for neceſſary — that the trees were aride mira, Wl jury 
and neither bore fruit or foliage—or that the leaſe was without it be 
impeachment of wafie.—- Or, he may plead no demiſe to him judg 
or that a meſne remainder man is alive. | KY 
Or, he may plead in excuſe, quod reparavit before aftion in 2 
brought, or that he rebuilt, and has ſince kept in repair,—Or, 414. 
that the premiſes were ſo ruinous at the commencement of bis If 
leaſe, that he could not repair. Mo. 54. yo 4 rms 
| Aﬀter iſſues joined, the venire facias recites the iſſues, «nl 247. 
cummands the ſheriff that be cauſe ts come twelve, &c. to enquire if A 
— defendant bath committed waſte as plaintiff alledges, Gro. WW of er 
ar. 38. | N | 
In waſte, if iſſue is joined, the jury ought to have a view df If 
the place or places waſted, otherwiſe trial ſhall be ſtayed: and the g 
fix at leaſt muſt have a view. 2 Saund. 254. And the veure Wil 
Facias muſt be that the jury ſha]l have view. 
So, if there is judgment for want of appearance to the 4 
tringas, there muſt be a view and inquiſition taken, as well a 
upon iſſue joined. R. Ow. 12. For the law will not ſuffer ſo 
heavy a judgment as the forfeiture of the thing or place waſted, 
and treble damages to be paſſed upon a mere default, without full 
aſſurance that the fact is according as it is ſtated in the writ. 
But upon default made after appearance and plea, there (ball 
be no enquiry of waſte, for this caſe is not within the purvies 
of the ſtatute em. 2. 2 Inflit. 390, but enquiry of the d- 
mages only, _ © 
Nor ſhall there be enquiry of the waffe, upon a judgment by 
confeſſion, nil dicit, or non ſum informatus, but enquiry of 
damages only: for the waſte is confeſſed, Cro, El. 18. 
Hutt, 44. - | 
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pY the Hatute of Gloucefter, plaintiff, in an action of waſte is 
to recover the thing waſted, and treble damages. | 
I the judgment is againſt the deſendant in the tenet, then it 
ſhall be for the place, and the treit damages found by the 
gels, ; 21 20. 02590. 913, 18978 an 
"But if it is againſt him in the tenuit, judgment ſhall be for 
the damages onh, | | THY W 
If waſte be aſſigned in three houſer, two gardens,” c. the 
jury ought to find damages ſeverally for every of them ; for if 
be but of ſmall value for any of them, the court will not ad- 
judge it waſte as to that part: but if the jury gives entire 
damages, it ſhall not be intended that there were petit damages 
in any, and therefore the verdict will be good. Cre. Car. 
414. 4572. | n 
If verdict is for defendant, the judgment ſhall be guod g- 
rn; nil capiat, "&c. and defendant eat inde fine die, 2 Saxnd, 
And if the defendant will not pray judgment to avoid a writ 
of error, it may be entered upon the prayer of the plaintiff 
2zainſt himſelf, 2 Saund, 253. HOWE 2 SITE Os 
If 2 recovers upon the fenet, he has a writ of 5 ſor 
the place waſted, provided the particular eſtate be ſtil] ſubſiſt- 
ing (for if it be expired, there can be no forfeiture of the 
land): and the damages are to be recovered in the ſame manner 


u all other damages, by ca. Ja.. fa.—or legit, 
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Of Dower. 


OV E R, in that part of the buſband's eflate [that is, an eit 
of inheritance, fee fanple or fee tail] which comes to the 
wife after the death of the huſband—that is, the actual wife of 


the party at the time of his deceaſe : ſo that, if ſhe has been 
— 5 vinculo matrimonii, Fa 


3 


Soy e * not entitled to N 
if ſhe were divorced @ menſa et thero only, though it were for 
adultery, by the mn ſhe ſhould have her dower: jet 
now. by fat. M gſim. 2. if a woman elopes from her huſband, 
and lives with an adulterer, ſhe ſhall loſe ber dower, unleſs her 
huſband be voluntarily reconciled, _ - £4: ata 

Widows of traitors ate barred of dower, by flat. 5 & 6 
Edw. 6. c. 11. (except in certain treaſons relating to the coin), 
but not the widows of felons. 8 a 
An alien widow of a ſubject cannot be endowed. 

And to be entitled to dower, the wife muſt be above un 
years old. at the death of. her huſband, |, 


+ The, wife, by law, is entitled to be endowed of all lande 
and tenements, of which her N ſeiſed ws in fee ful 
at any time, during coyerture, or in fee tail general, or as heit 
in {petial tail, and of which any iſſue, which ſbe might have 
had, might by poſſibility have been heir. f 
| 2 ſhall be eadowed, as well of had, na. where the 
huſband had a % iin in lat, as an actual ſeiſin. Co. Lit. 31. 4. 
And a widow ſhall be endowed of 4 15 huſband's lands, 


tenements and hereditaments, corporeal or incorporeal, unlels 
there be a ſpecial reaſon to the contrary : for of a caſtle built. 
for defence of the realm ſhe ſhall not be endowed, nor of a 10 | 
common without ſtint—nor of a copyhold eſtate, unleſs by the 
cuſtom of the manor : and then it is not called dower, but her u he 
free bench, 

Where dower is allowable, it matters not, though he alien 

the land during coverture ; for he aliens it liable to dower. 


0f 
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Of the Species of Dower, 
6 fire ſpecies of dower, four of which are now 


ute BY 1. Dower de la plvis bealey, which was aboliſhed! with the mi- 
the ptary tenufEs, - -—- | * KS 
. Dower by. the common Jew, which is now the only uſual 
hn WW ecies ſubliſting, . we Sf 
NB 3. Dower I particular cxffom, as that the wife ſhall have 
for Bi core than u third, or the whole, or only à quarter of her huſ. 
Jet BW hacd's lands. 5 
4- Dower ad oſtiam ecclefie. | 4 
. Dower ex aſſenſu patris, which is only a ſpecies of the laſt. 
r ought to be aſligned to the widow within forry days 
iter her huſband's. death; and by law ſhe has the privilege of 
ſaying in the capital manſion, or ſome houſe whereof ſhe is 
dowable, for forty days after her huſband's death (the day: of 
is death being accounted one), which is called the widow's 
quarentine z during which time ſhe is to be ſupplied with all 
neceſſaries at the expence of the heir; and before the end there- 
f, is to have her dower affigned ber: and this privilege is con- 
firmed by Magus Charta, c. 7. | 
Tenancy-in dower, or an action for dower, feldom happens 
this day, dower being generally barred by a jointure (as re- 
ulated by the ſtat. of uſes, 27 Hen. 8. c. 10.) made upon pre- 
oncerted mattiages, or where the eſtate is conſiderable, 
A widow may prevent her dower, or forfeit the ſame by her 
wn act; the fitſt caſe happens, when ſhe detains the charters 
r title-deeds and evidences of the eſtate from the heir; in 
hich caſe ſhe is not entitled to dower till ſhe reſtores them. — 
nd the latter happens, when after affignment, the dowager 
ens the land afligned her for dower ; in which caſe ſhe for- 
its her dower ip/o fas, and the heir may recover it by action 
the Hat. of Glmcefter. 
There are three things requiſite for the conſummation of 
wer z viz. marriage, ſeiſin, and the death of the huſband. 
A woman entitled to dower cannot enter till it be aſſigned 
d her, and ſet out either by the heir, terre-temant, or ſheriff 
iter recovery thereof by action) in certainty. Roll. Abr. 681. 
% 346, Plow. 549. Brook, 18, Co. Lit, 34. 4. 37. 4, b. 


A 
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FF the heir or his guardian do not aſſign the widow her dower A 
within the · term of guarentine, or do aſſign it unfairly, ſhe If 
has her remedy at law, and the ſheriff is appointed to affign it, muſt 
Co. Lit. 34. Or if the heir (being under age) or his guardian At 
aſſign more than ſhe ought to have, it may be afterwards reme. Wl the d 
died by writ of admeaſurement of dower. C44 

Dower may be [recovered by writ of dower unde mil babet; ot Tl 
dy writ of right of Dower, — The latter is proper when the wiſe 
has dower of part in the ſame ville: for then ſhe cannot have 
a dower unde nil habet, againſt the ſame tenant, Vide Com. di, 
tit. Dower. 4 mann 

The writ of dower unde nil habet may be ſued in the Comma 
Pleas, or in the county by ju/ticies, or upon a ſpecial cuſlom by 
plaint : but it is uſually commenced in the Common Fliats. 

A præcipe muſt be made out for the original writ, which iz 
in the following form: | 1 44 


Birk/hire, to wit. Command E. F. that juſtly, Ic. he render 
to Ann B. widow, who was the wife of Fobw B. her resſon- 
able dower, which falleth to her out of the freehold which 
was of the ſaid Fobn B. heretofore ber byſband, in the pa- Upe 


Away of O. P. & and R. whereof ſhe nothing hath, as the BY r, 
ays., | ff} | 

4 Returnable in eight days of the — 

Purification of the Bleſſel I ne 1 

| Virgin Aang. e ao 

For ſorms of the original writ, vide the books of entries, &. 405 


The writ was, command B. that be render A. her. reaſonable tel Kin. 
door of lands, &c. late of C. ber huſband: and becauſe the WF, - | 
| writ did not ſay, Command B. that he render A. who was ni Por 


wiſe of C. Cc. the writ was held ill. Cro. Car. 217. | If th 
When the original writ is obtained, the proceſs upon it 148, 
ſummons, which is to be ſerved upon the tenant or upon the, | 
land: after which, fourteen days before the return thereof, re. Ln. 2 
clamation muſt be made of that ſummons on a Sunday, at o 50 if 
near the moſt uſual door of the church or chapel of the town es, 


pariſh where the lands lie; and that proclamation muſt be 
returned, together with the names of the ſummoners, purſuant If th 
2 b * 5 | d ( 

to 31 Elix. c. 4. for without it no grand cape can be awarded, 3 
but an alias and pluries ſummons. irt 
The proclamation, by the ſtat, 31 Elix. ought to be made at Jan 
the pariſh church door, though it be in another county than hands 
where the land lies, Cro. EL. 472. k bonel 
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At the return of the ſummons, defendant may caſt an Mign. 


If the tenant caſts an e/oign, at the return of the ſummons, it 
muſt be entered upon the eſoign day of the ſame return. 

And if no effoign be then entered upon the day of exceptions, 
the defendant may enter a ne recipiatur. 


The return by the ſheriff is in this form: be 
. © John Dee, 
Tdge of proſecuting, ory M 


[| have commanded the within - named and at the great 
and common door of the pariſh chureh of — within 
written, upon the Lord's day (to wit), on the ——— day 
of within written, immediately after divine ſervice 
and preaching ended, I have made publick proclamation ac- 
cording to the form of the ſtatute, and as this writ itſelf 
commands and requires. | 


er Symmoners of the within-named X 
E. F. R. . and T. A. ; *. W. N dat. 


Upon the return of the ſummons, if the tenant does not ap- 
pear, or caſt an eſoign—or if an eſſoign is caſt, and at the day 
given by adjournmeat of the Sign, the tenant does not appear, 
tie next proceſs is the writ of grand cape.—But then, before 
the grand cape iſſues, the demandant ſhall make her demand, 
for no certginty appeary before the demand made. Brook. 96. 

The writ. of grand cape commands the ſheriff to ſeize the 
bird part of the lands, &c, demanded ; or, if the ſame are ga- 
tel-kind, to ſeize the moiety, Cc. by the view of two honeſt and 
awful men of the county, and to ſummon tbe tenant, &c. é 

For the form of the writ, vide the books. | 

If the ſheriff does not return the writ, an alias grand cape 
does, at the return of the grand cape : and if the tenant alledges, 
* he was not able to come, it does not ſave his default. R. 3. 

2. 
So if nulla tenementa, &c. be returned, a teſlatum grand cope 


* lues. 
1 If the ſheriff executes the writ, the return is in this form : 


by virtue of this writ to me directed, on the day of 
January, in the year within written, 1 have taken into the 
hands of our lord the king, by the view of A. B. and C. D. 


honeſt and lawful men of my county, the third part " = 
ands 
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lands and tenements within mentioned, with the appurts, 21 
] am within commanded, | 


Summanets of the within-named TE 
E. F. R. S. and T. V. uu. Eſq; ſheriff, 
: | 


If the tenant appears, he may wage his law of non ſumma, 
&c.—lf he does not wage his law, there ſhall be final July 
ment againſt him..-Vide Com. dig. 5 vol. 240. and the Intro. 
duction to the firſt vol. of this work, for an explanation of this 
practice. | 8 
ln dower of lands in L. M. and N. the ſheriff returns a. 
of proſecuting A. B. C. D. and the names of the ſummoners E. F. 
G. H. and that after the ſummons made, and fourteen days and Wl, Les 
more befere the return of it, at the mol uſual church door L-. 71 
where = of .the lands lay, ſuch a Sunday after ſermon ended, he lhe Tt 
publickly proclaimed, all and ſingular the things contained in tle Wren 
writ, to be proclaimed according to the form of the /iatute in tht WM Do 
caſe made, and indorſed his name to the return. To which an ex- Ian. 
ception was taken, becauſe proclamation was not made at all 
the church doors; but per Cur, proclamation at any one of 
them is ſufficient—but the return was held il; becauſe, be Mean 
ſays, he had proclaimed all and ſingular the things in that wit 
contained, without ſaying what. Hob. 133 be th 

Motion was made to ſet aſide the grand cape, proclamation 
not having been made fourteen days before the return of the ſun- 
mons, according to the 31 of Elzz, the ſummons was returnable 
on the Morrow of All Souls, and the proclamation was made the 
27th October, which was but ſix days before the return. -The 
court made a rule to ſhew cauſe, which was afterwards made 
abſolute, no cauſe being ſhewn. Barnes, . | 
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Of Appearing, Counting, &c. ia Dowge. 


If the tenant appears upon the ſummons, Ic. he may vouch 
the heir to wartanty. LET WOT + 

Or if the tenant appears upon the ſummons, or on the ad- 
purnment of the eſ:ign, or if he appears at the return of the 
grand cape, and the defendant releaſes the default, the demand- 
ant ſhall count upon her writ, Go. Ent. 191.4. 

The count ſhall be of a third part of ſuch a meſſuage, &c. for 
dz-W if it be of three meſſuages, Cc. where there are ſeveral, and 
tro- WY three is the third part of all, it is bad. 3 Lev. 169.—But guere, 
thi i it cannot be.amended ? Vide ibidem. 

If dower is demanded of lands of the nature of Gave/kind, it 
dye WY muſt be of a moiety dum ſola et cafta; for if the plaintiff de- 
ö 5 nands a third part, it is a good bar that the land is gavelhind. 
and Leon. 133. 

FL. The —_ muſt deſcribe the lands ſo certain, that ſeifin may 
, he e given by the ſheriff, and therefore of a third part of three 
n le enements is bad. 2 Mod. 355. | 

tet Wi Dower does not lie 4e tenements, being too indefinite, Ld. 
| CX Nm. 1384. | 

t i If the demandant is not named, as gue fuit uxor B. in the 
e of Wit part of the writ, it is bad; though afterwards, the lands 
„ he emanded are called terras B quondam viri ſui. Cro. Jac. 217. 
vn The tenant, after appearing to the grand cape, returnable 
be th.rd return of term, obtained a rule, on motion, to ſhew 


ation Wczuſe why he ſhould not have an imparlance, which, at hear- 
fum- Ing, was diſcharged. Et per Cur. In dower unde nil habet, 
nabe any other real action, an imparlance is not to be given: 


ſigns are a ſufficient delay. Real actions are not within any 
i the rules of court concerning impatlances. Barnes, 2. 


— 
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Of demanding a View in DowER, 


| the tenant may de. 
demandant has counted, t 5 
grey —.— the lands demanded, Co. Ent. 177. «, 


Or if dower is demanded of a rent, he may demand vow o — 

0 . iſſues. %, ; 1 | 

the land out of which it = 8. The tenant. ſhall not il . 
dw. 1. c. 4 5 1 

Hh 2 be huſband of the demandant 83 — 

—— himſelf, 2 _ wm 1 8 abated Ol 

rt ee 

y , 


: it is not allowable, the demandant may 
— * - "if the e huſband died ſeiſed. 80 
cou . 8 | 
Clift. 299. Raft. 231. 3 3 w $, that the view may 
nter plea in ſuch caſe, prays, 4 whar plex Th 

paw” ted, Vide more of the view in dower, an * 0 
e Com, dig. 5 Fil. 251. (and tit. a 7 


(J. 25.) 
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THERE are ſome pleas which may be pleaded in abates 
ment, as ancient demeſne, —T hat the demandant took 
huſband pending the writ—that her huſband' was attaint 
un tenure——or nontenure of part—that he holds jointly with A. 
not named. | N a. 16d 
As to pleas in bar, there are ſome which admit the demand; 
others which deny it. W Me. 
Of the firſt ſort are the pleas of tout temps priſt, and if this is 
pleaded on the firſt day of the return of the ſummons, it will 
acuſe damages. Co. Lit. 32. ö. | * Hh 
So the heir may plead detainment of charters and tout temps 
wit , Sc. Raſt. 224. b. or detinue of charters as to parcel. 
bl. 100. * 9 1 4 1 0 
Thoſe pleas which deny the right, are ne unguet ſeiſis que 
&w.r— That demandant was under age dowable—that the huſ- 
nd of demandant is alive—an elopement by demandant during 
coverture—or a divorce a vinculo matrimonii or that demand- 
nt had a jointure—or that the huſband, or huſband and wife, 
evied a fine, and demandant made no claim within five years» 
« that the huſband ſuffered a recovery or tenant may plead, 
lat lanzs were aſſigned for dower by the heir, &c,— that there 
vis 2 demiſe for years before coverture, rendering rent, ang 
pray, that demandant may be endowed of the reverſion and 
ent—or that demandant has releaſed her dower to the tenant 
if the freehold—or ne unques accouple in lawful matrimony : 
won which plea, a writ goes to the biſhop for his certificate of 
be marriage, 
* pleas, and the replication to pleas, vide Cum. dig. Bac. 
br, Cc. | | 
An iſſue was joined upon ue ungues accouple, Cc. and a writ 
warded to the biſhop ;z be returned the evidence before him to 
prove the marriage, which appeared ſufficient, but did not 
pliively return, that the parties were lawfully married, 
lLinuff moved for judgment upon the return, but the court 
fuſed it, allowing plaintiff to move again; giving notice of 
de motion, that the other ſide might have an opportunity of 
puting the ſufficiency of the return, — The return was after- 
ads amended, and the fact certified inſtead of the evidence, 
dd plaintiff had judgment. Barnes, 1. 
Un the plea of ne ungques accouple, and iſſue thereupon, a writ 
is awarded to the biſhop; who certifizd that ſhe was ac- 
Wupled in Vero matrimonio cum prædict. B. ſed clande/iino et quod 
„ E. (demandant) thori et m_ participatione mutus coba- 
laverunt uſque ad mor tem predict. B. and judgment was there- 
r M upon 
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upon given for the demandant, On which, ertor was btought, 
and inter alia it was aſſigned, that there was neither day of 
place of the marriage mentioned in the certificate; but the court 
held it not material or iſſuable, becauſe the certificate from the 


biſhop is concluſive. —T hat the certificate is not good, becauſe 0 
it did not anſwer to the words of the iſſye, 4 N; ungut accu 4 
in loyal matrimonie ;” for that it was a true matrimony, aad 1 
that they lived together at bed and board, is but argumentative al 
that they were legitimo matrimanig. copulgti; but the court dil of 
allowed this exception alſo: far vera matrimonio, though aw by 
daſtiua copulaty ſuerunt, is as good as legitime matrimanii, and * 
have all one jotendment: and though it be clande/tens, yet it ; 
doth not vitiate the marriage “: and when it is added, thit 17 
thori at menſa participa ionc cababitauerunt, c, this proves they N | 
continued as huſband and wiſe during his life, and therefore it of 
is not to be queſtion'd now. Judgmeat affirmed, Cre. Ja. " 
351. Brea, 54. Dyer, 313. Co. Lit. 33 9 Ce. 19. — 
The plea of ne unques accouple in loyal matrimonie, which is + 
the only plea whereby the lawi«lneſs of a marriage can be pu | ah 
in iſſue, is only to be pleaded in a real ation, Therefore the . 
tertiſicate of the ordinary is not at this day neceſlary in an nc 
perſanal or mixed action. Salt. 437. 1 Lev. 41, 765 
1 1 ' 4 | 
— — —— - we in 
Lias the Marriage Act, 20 Geo, 2. C. 33. ſince this caſe. — 
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I, Of Fudgment by Default, | 
Jf the tenant appears and makes default in the ſame term, 

there (hal! be final judgment againſt him. 2 Saund. 46, 

Or if he confeſſes the action, or nil dicit, or non ſum informatus; 
there ſhall be judgment thereon. 3 een 

But if the tenant makes defau/t in another term, a petit cape 
fall iſſue. 2 Sawnd. . * be cannot ſave 8 dafault 
pon the petit cape, there tha)! t againſt him. 
E is alive, and the de- 
nandant, at the day for trial, is ready with her proofs, thers 
fall be ral judgment againſt the tenant if he makes default. 
2 In if. O. ' 2 

If the demandant is not preſent with her proofs, there ſhall 
he a petit cape awarded. nn. 

do if the tenant makes default at the trial by jury, there (hall 
be a petit cape againſt him; and if he does not ſave his default, 
bete (hall be fins! judgment agaiaſt him. | 

do there mall be judgment by default, though the tenant is an 
nfant, Cro. Fac. 111, 

In dower againſt an infant, he made default upon the grand 
whe returned: and it was held per tot, Cur. that judgment ſhall 
te given upon the default; for the infant ſhall not have bis 
we in dituer, which being but for life, demandant may be 
totally defeated by his frequent default though ſome of the 
books ſay, that if judgment be given upon the grand cape before 
ppearance, this is error: ſecus, if he appears by guardian, 
nd after loſeth by default; for then, if any default be in the 
pardian, he ſhall recover againſt bim in a writ of di/cerr ; but 
alder books doubt if the infant ſhall not have his age in dower : 
bowever, the other ſeems the more reaſonable opinion. Cre. 
ja. 111, 392. &c. vide Moor, 1148, Cc. 

On error to reverſe 2 judgment in dower, at the grand 
ſckons in Wales, it appeared by the record, that the tenant 
ypeared at the return of the ſummon:, and day was given 
"er; and then came by attorney, and ſaid nothing in bar. ere- 
un it was conſidered, that the third part of the lands afereſaid, 
nuld be talen into the hands of our lord the king; and upon day 
een ad aud. judicium, judgment was given, that the demandant 
to recover, The error aſpgned was, that they ought not to 
live awarded a petit cape, becauſe, as defendant appeared, they 
=— have given judgment on the ni. — — the petit 
pe is always default appearance, is only to an- 
wer the * the pond cop is before W to 

2 Wer 
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I. Of Judgment by Default. | 
atiſwer che default and demand. But this was held'to' be no ff T 
error, being only an awarding'of more proceſs than was nece(. i 
fary, and it was of advantage to the tenant by delaying the &. ! 
mandant. And, per Twyſden, if erroneous, they might now An 
give judgiment” upon the ml dirit in this court, | Vent. bo 60. em. 
2 Saund. 46. 50. 2 Leeb. 450, C.. baltrs 

In dower, the tenant at the day of taking the inqueſt, afre 3 
the jury had appeared, and before they were ſworn, made de- 
fault, and à petit cape was awarded; and the tenant at the day fo 
in bance informed the court, that he was but tenant for life, Wl {3+ 70 


and the reverſion in one A. who at the day in · banc» ouphit to be £29"! 
received; and the court appointed him to plead his plea at the * 
return of the petit cape, before which time his anner Rn A . 
idle. -B*dwnb, 126. 3) 3 * 
The demandant upon jidgrbont by default, after 2 you — 
. ſhall have no damages upon the inquiſition found, if tere my 
was no notice'of executing the writ of enquiry. 3 Lev. $09, * . 
| | *. won 2 
: | ir? time © 
| i "© 212 Vue 
06440. bi www The j1 
— „ 56 5 53292128 hve (1 
53% 2G $1150 1,1 Dan 
. * lands, 
4 ol 120 jury dc 
TEEN 1410991 ld 58 agen de reve 
SUIT e e er e biz. an 
is 2 a Ace ca 13426 gt -, 35459 uke b: 
LR | Na „ o dam 
4 2 Hs > R * a B me w 
dad ee e e wit 10 G o the 
\ 9 hy E g K 2 < Bas, bn Wi 0 kiſed, 
, $3 \ an 1 180 1 \ Ore ace OAT Ih the val 
Is ok at \ | Mo how vis ann 407 8 Wu Merton, 
0 222 2502 0 ng i unde Iii bb bet Glts on 
„ vu Tere | 5 n wns ST Wen The 
4 SF re. Po 4 % an . 6 bis ale the 
| | TH] HW kt I ae * TEL LIT in of e tſuan 
e 07 no e toe n en 0 1225 . le „the . 
| 3 , ' II. 
wh odJihi !7 19% BRA * #(1þ „ asien 


te wic 


. 


Ok Dewer. 325 
Of Judgment in Dowss, 


2. Of final Judgment, Writ. of Enquiry, Seifn, Ce. | 
THE final judgment in dower is, er, 
ſe 


12 nam de tertia parte tn“, pet't'; or if-it be of gavel 
1. ftd lands, gued recupertt ſeiſinam de dimidio, Cc. 
ul And by the at of Merton,” 20 Hen. 3. c. 1. Si,recuperaverit 
0 Wl inementa de quibus vir oblig frifitys, tenens reddat dm, uit. 


valorem dotis & tempore mortis vici ut all dlem, gs, ptr Judicium 
arie, ſciſinam ſuam recuperaverit. 2 ee 
And therefore after judgment, for ſeiſin, and. Nubert Facias - 


ay 10m awarded, if the demandant makes a ſuggeſtion upon 
fe, Wi dee roll, that her buſband died ſeiſed, there "ſhall de a writ to 


mquire what damages. 1 Let 38. C. 3. 

And upon return of the inguifition, there mall be judgment 
pud recupertt valorem, and her damages. Or the jury who try 
the illue may alſo enquire of the value and damages. Or the 
demandant may remit the value and damages, and have an 
lubere ſeiſinum immediately. Town, Jud. too. . 
Though the ſtat. ſays only, that ſhe ſhall recover damages to 
de time of the judgment; yet if ſhe obtain judgment by d fault, 
won a writ of enquiry, the Joy may give her damages to the 
ime of the inquiſition, unleſs ſhe were in poſſeſſion before by 
inue of an execution awarded upon the judgment by default. 
The jury may aſſeſs damages beyond the revenue, for ſhe may 
have ſuſtained more. 1 Leon. 56. eee re N 

Damages in dower, by the „at. A Merton, extends only to 
ands, whereof the huſband died ſeifed ; arl@rherefofe, if the 
juy do not find that he died ſeiſed, Judgment for damages. will 
| reverſed,” "They muſt find too, of what eſtate he. ed ſelſed, 
dir. an eſtate in fee, or in tai; for if the hulBand” alien, and 
take back an eftare for life, the Wife ſhall recover acer, but 
„ damages. 7 8 3 6 | 
If the jury find'the huſband died ſeiſed, they muſt find the 
eme when, the annual value of the land, damages on account 
the detention and coſts; but if they find the'huſband was 
filed, but did not die fo, then no coſts or damages, but only 
he value of the land: for damages are only given 1 2 of 
Merton, whete he died ſeiſed; and the fat. of Gloucgfker gives 
olts only where plaimiff recovers damages. 2 Saund 33. 

The reaſon why the jury are to find the value of the land in 
ale the huſband died ſeiſed, is, that the court may give damages 
tſuant to the flatute of Merten, from the death of the huſband, 
"the time of the judgment. "And if the heir ell to F. S. and 
is widow' tecovets her dower againſt him, he muſt pay the 
» 1 3 | whole 


Of Judgment in Downs. | 


2. Of final Judgment, Writ of Enquiry, Seifm, &c, 
whole mgſwe, fp 17 from the death of the huſband, ouph he 
have not himſelf been half the time in poſſeſſiop. She is en- 
titled by the ſtatute, and can recover only againft the tenant, 
Brown and . Vs Smith. Hil. 25, 26 Car. 2, © B. aer 

Damages muſt be after demand of dower z for the heir is 
not bound to afliyn till demanded, But unbeſe the heir plead 
tout temps priff, he ſhall not take advantage of the widow's 
laches in not demanding ; and though he pleads tout temps pril, 
yet ſhe ſhall recover damages from the teſte of the original, to 
the execution of the writ of enquiry ; but if the heir align 
dower, and widow accepts thereof, ſhe loſes. her damages. 
Co, Lit, 32. Kent and Kent, Mich, 1733. B. FA Tie and a. 
14 Geo. 2. B. R. PD . 

Upon a trial at bar, the iſſue was, if there was a demand « 
dower to entitle plaintiff to damages; ſhe proved an aQual 
demand of the heir, who was an infant; and the court held 
that dower was demandable of the heir, though under 14; 
and that the not afigning of dower, though the infant. did not 
refuſe to do it, but was prevented by his guardian, was 2 + 
fuſal in law ſufficicat to entitle plaintiff to damages. Corjells 
v. Cor ſellis. Hil. 2 » 30 Car. 2. G B. > 

On execution of a writ of enquiry of damages, the jury 
found for damages the value of a third of the land, from the 
time of the huſband's death, till the day of the inquiſition, 
without any deduction for reprizes (viz. land tax, repairs, and 
chief rent), and for coſts, the ju.) gave the amount of the 
attorney's bill for demandant, upon his evidence that it was 
reafonable bill, and that he expected it from his client, The 
court thought that the value of the third of the profits run ſine 
the death of the huſband, ſhould have been computed only tc 
the time of awarding the writ of enquiry, and not to the da) 
of the inquiſition; that an allowance ought to have been made 
for reprizes ; the words of the writ are (ultra repriſat / i 3% 
that the attorney's bill to his client was. the meaſure of cot 
The ies was ſet aſide, and a new writ ordered to de 
executed before a judge at the next aflizes, on payment of cofts 
Barnes, 234. Q: If the jury aught not to have given comme! 
coſts as one billing, and the reft allowed as coſts de inc 0) 
the prothonatary. But it has been ſaid, that if the jury gie 
damages a gurt viri, to the time of the inquiſition, 
is after the judgment, it will be good. E. Leon, 56. 
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2. Of final Judgment, Writ of Enquiry,” Seiſto, Ec. 
o though they give damages beyond the value of the land. 
Value or damages are only recoverable in dower wide nil 
labet. Co. Lit. 32. b. | Dun 
The writ of /ei/it, and enquiry of damages, ate blerided in 
one writ, 4 07 20 0 5 
If dower is demanded of lands, or of things that may be 
ſevered, the ſheriff ought to affign Her third part by metes and 
bounds 3 and .if the ſheriff does not return ſeiin by meter and 
bunds, it is ill, unleſs cloſes certain are aſſigned by name; 
or ſuch a manor which is known and certain; in lieu of dower 
of other manors. Perk. 414. Nel. Ar. 682. Co. Bit. $44 
Bndl. 87. But an affignment, though in a different manner by 
conſent of the patties, may be good. Crs, El. 310. Ra. Br. 


583. | 
[fs woman be dowable in three manote, aud accepts bf | the 
heir one of thoſe manors, in lieu of dower in all the reſt} this 


eld ' a Vo . — 
good, though againft common right, which gives her but 

— te third pre of exe manor. Roll, Abr. 583. a 

a But to a_wtit of hubert fatias ſeiſinam, the ſheriff eumnot re- 


turn that he delivertd the demandant one, inſtead of # rbird 
ert of the three, in recompetice of her dower, ES 

Upon recovery of dower, and ſeiſin awarded, the ſheriff res 
turned that he had aſſigned to the demandant her dower of z 
houſe, the third part of each chamber, and had chalked it out 
to her, And this return was held an idle and malicious return, 
ind he was committed for it, as In ſuch cafe, he ought to have 
ifipned her certain chanibers, of rooms theredut. Poln. 265. 

The ſheriff way committed, for refuſing to make an equal 
allotment of dower, and taking 60/. of demandant to execute 
the writ, and the court ordered an information againſt him for 
It, 1 Kecb. 743. | | ; 

If dower is demanded of meadow, paſture, &c. the ſheriff 
Day affign all meadow, c. for dower. R. Mod. 12. 19. 

A woman recovered dower, had a writ to the ſheriff, who 
returned that he had delivered 84 acres to the demandant of 
the land mentioned in the writ. After a — acias was 
brought, ſuggeſting that 60 acres of the 84 2 — to her by 
the ſheriff were a — not mentioned in the record, and 
therefore ſhe- ought to have a new diviſion. The tenant ſaid, 
that the other 24 acres were parcel of the land recovered, and 
that ſhe had entered and accepted the 24 acres ; and upon de- 
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2. Of final Judgment, Writ of Enquiry, Seifin, Se. 
murret it was adjudged, that ſhe was barred by the acceptance 
and entry into the 24 acres. Ader, pl. 167. 928. Dy. 91. in 
margine. * 
| Dower was brought de tertia parte of a mill, kiln, houſe, Et. 
and judgment was to recover the third part in ſcparalitaty per 
metas & bundas... Aud this judgment was reverſed upon error, 
for it ought to have been of the third part generally; for if 
per _— & bundas, none can make uſe of. it. Lev. 181, 2, 
r 
If demandant dies- before writ af enquiry executed, her ad- 
miniſtrator cannot bring a ſcire facias for the damages and meſne 
profits. Salk, 2824. Reel tu I EN 
80 if: tenant dies after judgment and writ of ſciſin executed, 
the demandant cannot nave a ſcire facias for enquiry of damages, 
after the death of the, tenant, againſt his heir or tertenants, 
3 Ley. 275. 1 Sid. 188. {635 6:00 e 
22 By 16, 17 Car. 2. 4. 8. execution. ſhall not be N 
writ of error, upon; any judgment after verdict, unleſs, plaint 
become bound to pay damages and coſts in caſe of affirmayce, 
or, plaintiff diſcontinye or be nonſuit ; and a writ ſhall iſſue to 
enquire of meſne profits, and damages. by waſte done after the 
firſt judgment. Stra. 971. a "IK 

Judgment in dower 


- 


% 


coſts. Carth. 134. aw ton Rr | 
If judgment be affixmed in dem. proc. and. coſts given, the de- 
mandant may bring, an action on tbe, recognizance for ſuch 
coſts, without ſuing out a.writ of enquiry, And. 153. 
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all not be ſtayed by error, if. plaintiff in 
error doth not entet into recognizances to pay damages and 


excep 
r. 
not in 
Which 


courts 
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a | meme Sift wa ord Ty 
A IWrit of error lies for. ſome miſtake, or ſuppoſed miſtakes; 
in the proceedings of a-court of recrd+ for to amend-errors 

or miſtakes in a baſe. court, not of record, à turit of falſe juag- 
nent lies; of which hereafter ; ++ + ood nh agut bh 
A writ of error is a writ of right in. all caſes, but felony ond 


— 


r 
T, treaſon, Salt. 504. and may be bad againſt/the king. 4: L. * 
if Error lies either in the ſame court here the judgment was, 
2. or in a ſuperior; court.—It lies in, the ſame cout where! the 


judgment was given, When the error. way, not ſor any fault an 
he court, but for ſome deſect in the proeſs of the cao ſe: other 
than in the judgment, or for default of a continuance, Dy, 196. 

of for default in adjudging ' execution» „ NN. 476: en b. 
1 7. 157. F. N. B., AI. i. as for, miſpriſion of the-clerk, 
or for” error in ya and there the iwrit may be in / the: ſame 
coutt.— 1 Sid. 208. encept whete ſuch. ertet. is in the Hrche- 
fuer. 3 Lev. 38.—HBut if there is error ia 4atyy: on in- the judge 
nent of the court, then the writ lies tog ſuperior court; And 
ſuch writ of error only lies upon matiet of iam ariſing vpom the 
kce-of the proceedings, ſo that no ꝶVideoce is required io ſubs 
lantiate or ſupport it; for if there has been an error in the deter- 
nination of the 7 in the cauſe, which/iz:weas the province of 
the jury to determine, the method of obtaining redreſs; in ſuch 
caſe, is not by writ of error, but by an atteint of the jury, or 
pealing to the juſtice of the court toigrant'a new a, in 
order to correct the miſtakes of the former verdi. 

A writ of error lies from''almoſt al] inferior courts of record 
In England into the King's Bench. But error does not lie from 
uy inferior court of record in England into tbe Common: Pleas, 
except in two or three caſes ; for whiclyeide Cm. Dig, Bec. 
fir, Sc, But the better opinion ſeems to be, that error lies 
not into C. B. in any caſe. In courts newly conſtituted, end 


which are impowered no proceed in a method different from che 


courts of common lau, their judgment is not ſubject to a weittof 

trror ; but yet the King's Bench may examine them by certiarari, 

or mandamus, Hofre: 

Till the late repeal of the declaratory act 6 Geo, 1. c. 5. the 

Houſe of Lords in Ireland had no juriſdiction of error from any 
out there; and error in a judgment in the Aing's Bench in 
5 hand lay immediately in the King's Bench here. But now 
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de Houſe of Lords in Ireland will be the dernier reſort there, as 
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330 Ot Errot. 


Of proceeding in Error from 1dr ERIOR Courts. 


FF there is error in the proceedings of an inferior court of 
record, application muſt be made by the plaintiff in error o to 
the curfitor for a writ of error, which writ may bear 14/e before 
the judgment given; and this is the uſual courſe for preventing 
and ſuperſeding the execution; but then judgment below muſt 
be given before the return of it. 3 Keeb. 308. Vit. 96. Laich. 
133. Fot if it ſhould be made returnable before judgment 
given, it is ſuch a fault as is not amendable, Sta, 807; 
Upon à ſhort abſtract or precipe delivered, the curſitor will 
make out the tit of erroy returnable in B. R. as that court 
has, by its conffitution, a ſuperintendency over all inferior 
If error is in the county palatine of Laneaffar, the writ iv 
directed to the chancellor ot his deputy, commanding, that he 
give it in charge to the juſtices ut Lamar, thut they ſond to 
him in his chancery the record, Wc, and the writ which came 
to him thereupon, and that he cranſmit the record, | 
- But if an erronevus judgment be given in Durhert, ia the 


| — — proceedings according to the common-law, ot 
before the juſtices of the biſhop, u writ of error lies before the 
biſhop himſelf; and if he gives au erroneous judgment, error 
les in the King's Benub. | er! 
Errors in judgments, rea! and mixt, before the juſtices in 
their great (efions its Wales, lie in the King's Bench, by the 34 
3 —— in pleas perſenol there, le allo i 
nd errors in ts, in pleas perſonal there, lie alſo in 
the King's Bench, fince the flat, 1 V. & M. e. - . 
Hut error on a judgment in the Cingue Ports, lies neither in 
the King's Bench nor Commen Pleas; but by cuſtom, ſuch judg- 
ment is examinable by bi, in nature of a writ of error, aan 


deming cuſiede, ſan gnardiano quingue portium apud curiam ſuam 6 


r 
judgment in the ſannariem, but an appeal to the guardian, 
and from him to the prince z and if no prince, to the king's 
* 


— | 
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n a certain rule, that all the parties to the ſuit below, wi 
in all caſes of error, be made parties alſo in the writ of error 1 «nd n 
eaſe of the death of à party, he muſt be named, and his death atledged 
in the <vrit. And if one refuſes, he ſhoald be ſommaned and ſevered 
Carth, 7. Stra. 606. 
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Of proceeding in Error from Nr ERIoR Courts. 


As ſoon as the writ is made out, the party who ſued it muſt 
carry it to the prothenatary of the inferior court, and get it 
allowed ; and if execution ſhould have been ſued out, that offi- 
cer will alſo grant a ſuper/edeas to the ſame; but if no exe- 
cution ſhould have iſſued, the allowance of the writ of error is 


of itſelf a ſufficient ſuper/edeas, and no execution can then be 
taken out, l NES EY 

Upon a writ of error to remove the record from. an inferior 
aurt, the party removing it need not formerly put in bail 
delow ; for- the ſtatutes requiring bail upon prolecuting error, 
did not extend to the inferior courts of record, But, now, by 
the ſtat. 19 Ges. 3. c. 70. 5. ** No execution ſhall be ſtayed 
« or delayed, upon or by any writ of error or ſuber ſadaas thereon 
to be ſued, for the of any judgment in any jaferjor 
court of record where the damages ate under-10/.-unleſs 
ſuch perſon or perſons, in whoſe. names ſuch. writ of error is 
* brought, with two ſucetics, ſuch, as the inferior. court ſhall 
« approve; before ſuch ſtay made, or ſuper/edras awarded, be 
bound unto the party ſor whom ſuch judgment was given in 
n recognizance to be acknowledged in the fame court, in 
double the ſum adjudged to proſecute ſuch writ of error with 
effect; and pay (if the judgment is afficmed, or writ. of 
error nonproſſed) all the debt, damages, and coſts adjudged ; 
and all coſts and damages awarded for the delaying of exe- 
„ cution,” 

On the return of the writ of error, the defendant in error 
ſhould ſerve the plain f in error with a rule out of the inferior 


court to tranſcribe the record, who, upon ſervice thereof, 


ſhould beſpeak the tranſcript of the record of the proper officer 
below, and the ſame into the office, and file the ſame, if 
in B. R. with the /igner of the writs, The officer who is to 
receive and deliver out writs of error, and certiorari, &c. now 
Mr. Heberden, 


The tranſcript ſhould be filed before the ſecond ſeal, or the | 


defendant in error may apply and get a certificate from the office, 
that the twrit of error is not returned, - the tranſcript brought 
in; and may thereupon apply to the curſſtor for a writ of executio 
me directed to the court betow, and commanding them, char, 
notwithſtanding the writ of error, they proceed to execution on 
the ſaid judgment. | 
If the tranſcript is brought in by the ¶ ſign day of the term, 
e defendant in error may ſue out 2 fci. fa. quare. ex. non; 
tus writ may bear tte the laſt day of the precediog term. _ 
2 , 
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Of proceeding in Error from Iv ERIeR Coutts, 


if the tranſcript is brought in within term, ſuch ſci. fa. may 
bear w/e the firſt day of that term. : 
The defendant in error cannot tranſcribe the record. 1 Wil. 
35. but if the plaintiff does not tranſcribe it, he muſt be ſerved 
with a rule to tranſcribe. But if the tranſcript of the record is 
earried in and filed in due time, each party ought to beſpeak a 
copy thereof, "which is made out at the rate of 4d. per ſheet; 
and the defendant in error ſhould then, in order to accelerate 
the plaintiff in error, ſue out a ſcire facias quare executionem non, 
qirected to the ſheriff of the county where the original action 
was brought, and which is to this effect: 1 
GEORGE the Third, by the grace of God, Ce. To the 
ſheriff of — greeting. Whereas A. B. lately in out 
court of — [the inferior court] before the judpes of the 
- ſame- court without our writ, and by the judgment of 'the 
fame court, recovered againft C. D. 10 J. for his damages 
which he fuſtained, as well by occafion of the not performing 
tertain promiſes and undertakings made by the ſaid C. tothe 
fad J at in your county, and within the juriſdic- 
tion of the ſame court, as for his coſts and charges expended 
by him about bis ſuit in that behalf, whereof the ſaid C. is 
convicted, as by inſpeRing the record and proceſs thereof in 
our court, before us at Meſlminſter, now remaining, and 
which, for certain cauſes, we lately cauſed to be brought 
in our ſame court before us, appears to us. And now, on 
behalf of the ſaid 4. in our court before us, we have been 
- informed, that although. judgment be thereof given, yet exe- 
cution of the ſaid damages ftill remains to be made to the 
\faid 4, Whereupon the ſaid A. hath beſought us, that 2 
proper _ may be provided for him in this behalf: And 
we, being willing that what is juſt ſhould be done in this be. 
half, do command you, that, by good and lawful men of 
your bailiwick, you make known to the ſaid C. that he be 
before us on - whereſorver we ſhall then be in England?, 
to ſhew if any thing he has or knows to ſay for himſelf, 
why the ſaid 4. ought not to have his execution againſt bim 


r 


NI A ſei. fa quare executionem non on error from C. ZB. and all other 
writs and proceſs, muſt be returnable on a general return ubictnqu, 
and. have fifteen days between the teſe and return, 7. 8. between the 


of 


refie of the firſt, and return of the ſecond writ, 


\ Ly 
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of the damages aforeſaid, according to the force, form, and 
effect of the ſaid recovery, if it ſhall ſeem expedient to him 
and further to do and receive, what in our ſame court before 
us ſhall be conſidered of him in this behalf ; and have there 
the names of thoſe by whom you ſhall make known to him, 
and this writ, Witgels, Cc. 


If plaintiff in error does 'not affign his errors, when the 
tranſcript is brought in, the defendant has no way to quicken 
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tim, but by a /ci. fa. guare executionem non; for upon the te- 
moval of the record, the parties have no day in court given to 
either. Cartb. 40. | 

If nibil is returned to this writ, the defendant in error may ſue 
out an alias ſcire 3 which differs only from the above in 
this, that it is ſaid, “ do command you as before we have 
commanded you, that by good and lawful men, &c,” 

If a ſcire feci is returned to the former writ, or there be a 
whil alſo returned to the latter, the defendant in error muſt 
enter a rule with the clerk of the rules, which is given in the 
ſame manner as a rule to plead, and which expires in four 
4% % After the expiration of which, if the paint. in error 
has reglected to aſſign errors, the defendant may enter an 
award of execution on the roll for the amount of the judgment 
below ; but then the defendant io error is not entitled to coſts, 
nor is the plaintiff thereby precluded from proceeding in bis 
writ of error, but may afterwards proceed therein and aſſigu bis 
errors, even though execution be actually executed; and in 
ſuch caſe, after aſſignment of errors, joinder in error, and argy- 
ment thereon, if the judgment given below be reverſed above, 
the plaintiff” in error ſhall have reſtitution of all he hath loſt by 
teaſon of the execution. | | 

On motion to ſet aſide an execution taken out upon a judg- 
ment in a ſcire facias quare ex. non, becauſe they had aſbgned 
errors before. On reference to the maſter, he reported an old 


rule, that if the party pleads to the ſcire facias, and it goes 


22ainſt him, execution may be ſued out; but that the writ of 
ror ſhall go on notwithſtanding, Whereupon the court, in 
conſideration of the delay, eſtabliſhed it as a ſtanding rule, for 
the future, that if, upon the return of the ſcire facias, the plain- 
uff aligns his errors, then all farther proceedings ſhall be ſtayed 


_ th. 
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* But defendant in error cannot give a rule to aſſign errors before 
e has given a rule on the ei. face quare ex, non, Stra 917. | 
| | upon 
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upon it; but where he chuſes to ſtand out upon pleadings to 
the /cire facias, execution ſhall go if it be adjudged agaiuſt him, 
Gardner v. Claxton. Stra. 391. Vide alſo Stra. 079. 

lo a ſai. fa, quare ex. non ſued out by defendant in error, in 
order to compel plaintiff to affign his errors, the plaintiff in 
error pleaded, that the defendant had ſued execution in the 
Common Pleas, and levied his debt recovered, On motion, 
this plea was ſet aſide as a ſham plea [as a plea of payment in 
the like caſe was], for the meaning of ſuing out this writ iz 


only to compel the plaintiff in error to aſſign his errors; and if 


ſuch pleading as this ſhould be encouraged, it would occaſion 
reat delays and vexation in the recovery of debts, Parke v, 
toumton. Ld. Raym. 1414. 5 

Motion to quaſh a ſci. fa. guare ex. non ſued out by defendant 
in error, to make plaintiff gp, becauſe the original ſuit in 
C. P. was by bill of privilege, and the ſci. fe. therefore ought to be 
made returnable on a day certain, but this was returnable on a 
common return, And of that opinion was the court, becauſe 
ſeire facias's ought always to be made returnable according to 

the original ſuit below, And in Trin. 11 Anne, between Je 
vaſor and Parker, it was adjudged fo by the King's Bench, in 1 
ſimilar cafe, The writ was quaſhed. Eden v. Fills. Ld. Ran. 
1417. | | 
1. ſeems to be the practice now to admit of no plea by the 
plaintiff in error to the ſci. fa. quare ex. non, ſued out dy de- 
fendant in error: but plaintiff in error muſt inſtantly aſſign bis 
errors, 

Rule to ſhew caufe why proceedings on a fei. fa. guare ex. nn, 
in C. B. brought by the executor of the deceaſed plaintiff be- 
low, pending a writ of error, ſhould not be ſtayed. On ſhew- 
ing cauſe, it appeared, that the record of the judgment was not 
' tranſcribed into B. R. and the ſci. fa. out of C. B. was there- 
fore held regular. The executor may revive, but cannot take 
out execution pending error, After a tranſeript the ſci. fo, 
guare ex. non, ſhould go out of B. R. Plaintiff in error 
defirous-to proceed) might, after a tranſcript, have a ſci. f. 
aud. errores out of B. R. againſt the executor or adminiſtrator 
of the deceaſed plaintiff below. Rule diſcharged, Bar nes, 437. 

After the record removed into B. R. plaintiff in error for 
ſome time neglected to ſue out a ſci. fa. ad aud, errores. Whete- 
upon plaintiff in the original aQion, ſued out a ſci. fa. que? 
eu. non, and upon two v#h1ls had judgment and execution exe 
cuted. Afterwards, plaintiff in error moved ta ſet aſide ts 
judgment on the /ci, fa. becauſe his errors were afigned on ” 

recoio; 
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record ; and on examinaion it appeared they were aſſigned 
without any notice. Per Holt, c. J. The parties, upon the 
removal of the record by writ of error, have no day in court 
given to either: Wherefoze, if plaintiff in error delay to ſue hie 


him, but by a . fa. quare «x. mon; and if upon ſuch ſc, fa, 
plaintiff in error doth not plead, that his errors are affigned, but 
ſuffer judgment to paſs upon two xibil;, no errors afterwards 
ifigned ſhall prevent execution, | 

The uſual practice is, that defendant in error by conſent 
doth voluntarily take notice of the afignment of errars ; and this 
conſent is teſtified by his pleading in a ef erratum, and there 
Is — occaſton far a fei. fa. ad aud. error. Meſethy v. Cocks. 
Cart * O. 

In Lynch v. Coote, 3 Salk. 146. it was held by Hul, c. j. 
that if plaintiff in error lie ſtill after a writ of error brought, 
this is no diſcontinuance of the writ. And that defendant ia 
error hath no other way, but to bring a ſc. fa. quare ex. nom ; 
and it will be oo plea for plaintiff. to plead, that there is a wric 
of error depending, but he muſt forthwith affign his errors, af- 
ter ſuch Aci. fa. brought, And io this caſe there is this differ- 
ence, vix. if the ſci. fo. is entered on the fame roll with the 
writ of error, then he may aſſign his errors without ſuing forth 
2 ſci. fa, ad aud, errores for defendant in error to come in 
and hear the ertors affigned: otherwiſe he muſt ſue out 
ci. fa. ad aud. errores, to give defendant in error notice. 

Where a writ of error is brought, and no record certified at 
the day of the return of the writ, the defendant in error ſhould 
take out a certificate thereof from the proper officer of the court 
with whom the record ought to be lodged, with the return of 
the writ of error ; and upon obtaining ſuch certificate, be may 
take out a writ de executione judicii of courſe ; and the party 
ake cannot hinder execution theceupon, without he brings a new 
fo, vit of error. 3 Salk. 146. 

if WY When the record is certified, and plaintiff does not aſſign his 

„bor, upon the ſci. fa. quare ex. non, defendant's belt method 
or Bl #! proceeding is to nongros the writ of error. 1 


! 


{i. fa. ad aud. errores, the defendant hath no way to compel 
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FT O'prevent the plaintiff in error from re-aſſuming the pro- 
= ceedings after the rule is out, upon default made upon the 
ſcire feci, or upon two nihils returned to the ſci. fa. quare ex, 
non, the better way for the defendant in error to proceed is, 
to nonpros the writ of error; which is done, by-getting another 
rule from the maſter [after the former rule is out] upon the 
back of the tranſcript of the record for the plaintiff in error to 
affign errors de records. Enter this rule with the ci of the 
rules, and ſerve a copy thereof on the _ in error's attor- 
ney ; upon which, if the plaintiff in error does not affign his 
errors within four days, the defendant may ſign a nonpros, and 
then may have his %s taxed and allowed, | 
The entry of a nonpros in error from an inferior court, after 
two ſcire facias's and nihrls returned, is in this manner: 


Hilary term, twentieth of George the Third. 


«© England, to wit. C. D. puts in his place Milliam Lyon, bis 
attorney, to proſecute his writ of error againſt A. B. in a plea 
of treſpaſs on the caſe. 6 | 


« Exgland, to wit. The ſaid A. B. puts in his place George 
Hodgſon, his attorney, againſt the ſaid C. D. on the .ſad 
writ of error in the plea aforeſaid, 5 


ng land, to wit, Our lard the king hath ſent to the judges 
of his court of [name the inferior court] his writ 
cloſe in theſe words, ** to wit,“ George the Third, Cc. [here 
copy the writ of error, and the tranicript of the record, ac- 
cording to the office copy thereof], afterwards, to wit, on 
next aſter the 'Oave of Saint Hilary, in this fame 
term, before our lord the king at /YVe/minfler, comes the (aid 
A. by his attorney aforeſaid, and ſays, that execution of the 
ſaid judgment ſtill remains to be made to bim; therefore he 
prays the writ of our lord the king, to be directed to the ſhe- 
riff of the ſaid county of — to warn the ſaid C. to be be- 


fore our lord the king, whereſoever, &&c. to ſhew if any thing 
he has or knows to ſay for himſelf, why the ſaid 4. ought not 
to have his execution thereof againſt him of his damages, 
coſts, and charges aforeſaid, according to the force, form, 


and cffeR of the faid recovery ; and it is granted to = 
| 6. 
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He. by which it is commanded to the ſheriff of the /county 


Scire facias of ——, that by good and lawful men 'of his 
avarded, F bailiwick he make known to the ſaid C. that 
he be before our lord the king on —— wWhereſoever &c, 
to ſhew in form aforeſaid, if, &c. And further, Cc. the 
ſame day is given to the ſaid A. &c. at which day, before 
our lord the king at minſter, the ſaid A. comes 
by his attorney aforeſaid, and the ſheriff of the ſaid 
Nibil te- —— of ———, to wit, O. P. Eſquire, re- 
turned, turns, that the ſaid C. hath nothing in his 
bailiwick, by which he can make krivwn to bim; nor is 
he found in the ſame: Therefore, as before, it is com- 
manded to the ſheriff of aforeſaid, that by good and 
lawful men, Cc. he make known to the ſaid C. that 
Aliar ſeire faciar 1 he be before Our lord the king, on 
awarded, * 
fad, if, Sc. And further, Cc. the ſame day is given to 
the ſaid A, &c. at which day, before our ſaid lord the 
king at J/eftmin/ler, the ſaid 4. comes by his attorney 
afcreſaid; and the ſheriff of the ſaid county of — to wit, 
Nibil re- the ſaid O. P. Eſquire, likewiſe returns, that 
turned, the ſaid C. hath nothing in his bailiwick, by 
which he can make known to him, nor is he found in the 
lame : and the ſaid C. although on the fourth day ſolemnly 
required, came not, but made default: and upon this the 
ſaid A. ſaith, that the ſaid C. hath not yet aſſigned error or 
Diy given to af- } errors in the ſaid record and proceedings. There- 
errors, Fore a day is given to the ſaid parties, before 
our lord the king at Y/fAminfter, until, &c. — [the day 
in the rule given by the maſter], to wit, to the ſaid C. to 
align error or errors in the ſaid record and proceedings, Cc. 
At which day, before our lord the king at Veſlminſlor, the 
aid A. comes by his attorney aforeſaid; and the ſaid C. at 
that day, although ſolemnly demanded, comes not, but 
makes default; nor doth he further proſecute his ſaid writ of 
1 fone againſt the ſaid F, It is therefore conſi- 
dJ $ dered, that the ſaid C. be in mercy, and that the 
aid 4. have therefore his execution againſt the ſaid C. of his 
mages, coſts and charges, according to the force, form, 
nnd effect of the ſaid recovery, &c, and it is further conſidered, 
Vol. II. 2 that 


whereſoever, c. to ſhew in form aſore- 
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that the ſaid A. recover againſt the ſaid C. ——— 5, 
adjudged to the ſaid A. by the court of our ſaid lord the king 
now here, according to the form of the flatute, for his 
damages, cofts and charges, which he hath ſuſtained by 
pccafion of the delaying the execution of the ſaid judgment, 
by pretence of proſecuting the ſaid writ of error, and that 
the ſaid A, likewiſe have execution thereupon, &c, 


Tbe bail in error are liable in caſe of a nonpros ; Barnes, 71, 
fer they are bound tp proſecute the writ of error with ſtr, 
lig. 499. | 
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and herein of aſſigning Errors, and making up 
the Error-book, &c. | 


J* the plaintiff in error appears and proceeds, the next ſtep 
is to af/ign errors. An affignment of errors may be either ge 
eral or ſpecial, and in either caſe muſt be ſigned by counſel, 


kw. F. N. B. 20. . But he cannot affign both, for this will 
de double. 1 Rol. 76. J. 35. 1 Lev. 105. 76. 1 Sid. 147. 

Nor can he aſſign ſeveral errors in fa, but he may ſeveral 
errors in law, F. N. B. 20. & 

In error from an inferior court, the plaintiff in error cannot 
ledge diminution of the record. Sid. 40. 147. Nor can the 
leſendant; but the court, if they ſee occaſion, may award a 
urliorari ad inſormandum conſcientiam. | 

Nor can he aſſign for error matter contrary to the record. 
(iy. Fac. 21. 1 Lev. 76. 1 Salt. 262. 1 Lev. 313, Cre. Jer. 


24+ | 

Nor matter which he might have pleaded. 1 Rl. 762. J. 40. 
Though judgment were by default. Though Dub. Cre. Fac. 
$47,—But Garth, 124. ſays—Not matter which might have 
deen pleaded in abatement. 

An offignment of errors is in the place of a declaration in error, 
ind muſt be engroſſed and delivered over to the defendants on 
jeble-penny ſtamped paper; the entry whereof is in this form: 


Hilary term, twentieth George the Third. 
Stormont and W; ay. 


and the ſaid C. by William Lyon, bis attorney, comes and 
ſays, that in the record and proceedings aforeſaid, and alſo 
in giving the judgment aforeſaid, there is manifeſt error in 
this; to wit, That the declaration aforeſaid, and the mat- 
ters therein contained, are not ſufficient in law for the ſaid 
A. to maintain his ſaid action againſt the ſaid C. There is alſo 
error in this, that by the record afore ſaid here ſent, it ap- 
pears, that the judgment aforeſaid, in the plea aforeſaid, in 
form aforeſaid given, was given for the ſaid A. when by the 
law of the land of this Kingdom of England, judgment in the 
plea aforeſaid ought to have been given for the ſaid C. againſt 
the ſaid A. and ſo the judgment aforeſaid is erroneous; and 
hereupon the ſaid C. alſo prays, that the judgment for the ſaid 
errors, and other the errors in the record and proceedings 
aforeſaid, may bereverſed, annulled, and fer afide, and th 
he may be reſtored to all things which he hath loft b 
lon of the ſaid 8 | - George Bend. 1 

| 2 


The plaintiff may aſſign for error, error in fa#, or error in 
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and herein of aſſigning Errors, and making up 
the Errcr-book, &c. 8 l 
If plaintiff in error moves to amend his aſſianment of error, If 
it is always on payment of colts, for he comes for a favour of hgne 
the court. Fitzgib. 268. | avert 


The tranſcript on record ought to be entered by the plainiif WH © £ 
in error the lame term it is brought into the office; but if he nd 
neglects ſo to do, the defendant in error may enter it, penn! 

As ſoon as the tranſcript is entered, and the plaintiff hath “ 4 
alſo aſſigned his errors, and entered the ſame on record; and if 
the deſendant does not immediately plead, or join in error, 
the plaintiff may ſue out a ſeire facias ad audiendum erreres, which 
is to this efft ct: 8 . B. 


as, 
GEORGE the Third, &c. To the ſheriff of ——— greeting: (. D. 
. Foraſmuch as in the record and proceedings, and alſo in the 
giving of the judgment in a certain plaint lately levied in our 


court of before the judges of the ſame court between T 
A. B. and C. D. of a plea of treſpaſs on the caſe, manitel he 
error, as it is ſaid, hath intervened to the great damage o * a 
the ſaid C. as by his complaint we are informed; which dene 
record, and proceedings therejn, we have, for certain te 
| ſons; cauſed to come in our court before us; and we, beiog «pk 
willing, if any error there be, o correct the fame, and t 3 93 
do unto the parties aforeſaid full and ſpeedy juſtice in thi 8 * 
behalf, do command you, that, by good and lawful men o — 
our bailiwick, you make known to the ſaid A. that he be lg 

efore us in whereſoever we ſhall then be in Englans "hy 
to hear the proceedings aforeſaid, if it ſhall ſeem expedien A 71 
unto him; and further, to do and receive what in our ſai 'ereof | 
court before us ſhall be conſidered of him in this behalf, a0,“ 
have there the names of them by whom you ſhall make koow 10 2 
unto the ſaid A. as aforeſaid; and this writ, Witneis, &c. * > 
If the defendart in error does not come in and plead, ot joihf* zlign 
to the aſſignment of c1rors upon the return of the ſcare ſacia ue th; 
audiendum errores, the plaintitf way have an alias ſcirę facias, N a de 
and upon default thereto, the plaint in error mult proceed oord ſ. 
argument, and will be heard ex parte. benen Murres 
After judgment for the deſendant the plaintiff brought eros”? 2 
and affigned infancy in defendant, and appearance by attorney If the | 
then took out a ſci. fa. ad gud. errores ; and after a ſcire fect te able 
zurned, entered the default; and on producing the record, MP" n . 
judgment was reverſed on motion, without making it a conciſe to iſſu 
or putting it in the paper. /Faimſley v. Roſen. Surg. 1240; r calc 


Of Erroj, 341 


and herein of aſſigning Errors, and making up 
the Error- book, Kc. 3000-1 


If the errors aſſigned are ſpecial, the joirider in error mult be 
ſgned by couniſel, and ingrofſed on ſtamped paper, and then de- 
nered over to the plaintiff's attorney: but if the errors aſſigned 
ne general, the defendant's attorney may join in error directiy, 
and deliver the common joinder in nullo eff erratum, on a treble 
penny ſtamped paper, to the plaintiff's attorney, paying him 
. 44. for entering the (ame on tecord. Wh 


we Stormont and May. 
by Hilary term, twentieth George the Third, 
5 {Ther is not any etror. | 
George Hodg ſon, attorney for the 
| defendant in error, 


The joinder of „ in nullo off erratum” to an aſſignment of 
tor in fact, is a confeſſion thereof, if the error in fact be well 
aened ; for if error in fact be aſſigned, and the defendant in 
cor would deny it, he ſhould not join in null e erratum ; but 
ght to take iſſue upon it, ſo as to have it tried by the country, 
% 93. Raym. 59. | 

But if the aſſignment is of an error in fast, and that be ill 
ned, © im nulfs eff efratum®” is no confeflion of it; as if it 
be aſſigned, that ſuch a one, at the time of the return of the 
„,, was not ſheriff, and the record be removed; there, in 
us off erratum is no confeſſion of that fact; becauſe the record 
eref is not in court, that being no part of the record, for the 
pea is in nullo eff erratum in yecordo. Cro. Fac. 12. 29. 521. 
km. 231. Cro. Car. 421. Rol. Abr. 758. 

Alſo if an error in fut, that is not affignable, be aſſigned, 
nd nulls g erratum be pleaded, it is no confeſſion; as if it 
e aligned, that on ſuch a day there was no court ſitting ; be- 
ſe that is againſt the record, and then in nullo eſt erratum is 
"ly a demurrer. So if a man ſays, he did not appear, and the 
ford ſays he did, in null 7 erratum is no confeſſion, but a 
mutter, becauſe it is againſt the record. Vide Bac. Abr. title 
n, 2 vel. 218. and authorities there cited. 

[f the plaintiff in error therefore aſſigns error in fad, which is 
Wnable, and the defendant would not confeſs it, he muſt not 
Pn in nullo eſt erratum, but plead thereto, and then the parties 
to iſſue upon the error in fact, the record is made up, as in 
Mer caſey, and the matter goes to a jury. 
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But where the defendant joins in nullo eſt erratum, the parties 
thereupon are at iſſue in law for the determination of the court; 
and in ſuch caſe either of them may enter the ſame on record, 
and, move for a concilium, or day, for arguing the errors, Then 
the cauſe for argument muſt be entered with the clerk of the 
papers, and error- books made up and delivered to the reſpeQive 
judges of the court, in like manner as upon argument of a 4. 
murrer *, 

By pleading in nullo eft erratum, the defendant admits the te- 
cord to be perfect, and cannot afterwards alledge diminution, 
1 Salk, 270. 

The d-fendant in error cannot give a rule to aſſign errors, be- 
fore he has given a rule on the ſcire facias quare executionem non. 

A rule to aſſign errors was ſet aſide, becauſe given before any 
rule on the ſcire facias quare executionem non. Marſbal v Cope, 
Stra. 917. | 

If the plaintiff in error, on being ſerved with a rule for that 
purpoſe, aſſigns his errors, and the defendant joins in nulb 9. 
erratum, in making up the record, purſue the foregoing prece- 
dent of a non-preſs as far as the day given upon the rule, and 
then go on with the joinder in error, c. in the following 
manner ; \ 


* Ihereupon the ſaid A. B. by Gedrge Hodgſon, his attorney, 
comes and faith, that neither in the record and proceedings 
aforeſaid, nor in the giving of the judgment aforeſaid in any 
thing is there errorz and he prayeth, that the court of ou 
lord the king now here may proceed to the examination, 43 
well of the ſaid record and proceedings aforefaid, as of the 
matters aforeſaid above aſſigned for error; and that the judg 
ment aforeſaid may de in all things affirmed. But becauſe 
the court of our ſaid Jord the king now here are not yet ad 
viſed of giving their judgment of and upon the premiſes 
therefore a day is given to the ſaid parties to be before our lord 
until, &. whereſoever, &c. to hear judgment thereof 
for that the court of our ſaid lord the king is not yet adviſes 
thereof: at which day came here into court, as well the ſai 
C. as the ſaid A. by their attornies aforeſaid z upon which th 
premiſes being conſidered, as well the record and proceeding 
aforeſaid, as the judgment aforeſaid on the ſame given, anc 


* 


For the inſtructions to do which, vide title Demurrer, bc. in ib 


vol. 


th 
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the cauſes before for error aſſigned, being by the court of our 
lord the king here diligently examined, and fully underſtood ;'it 
ſeemeth unto the court of our ſaid lord the king here; that the 
judgment aforeſaid is not in any wiſe vicious or defective ; 
and that in the ſaid record there is not any thing erroneous. 
Therefore it is gonſidered by the ſaid court of our lord the 
king, before the king himſelf now here, that the judgment 
aforeſaid in all things be affirmed, and do fland in its full 
force and effect (the ſaid cauſes abbve for error alledged in any 
thing notwithſtanding) ; and it is further conſidered, that the 
ſaid A. J. do recover againſt the ſaid C. D. ſlxteen pounds 
ten ſhillings, by the court of our ſaid lord the King now here 
adjudged to the ſaid. 4. at his requeſt, for his coſts and 
charges which he hath expended by reaſon. of the delay of the 
execution of the ſaid judgment, and by the proſecution of the 
ſaid writ of error,” x 


Upon affirmance of the judgment, the dfendant in error may 
uke out his execution, either a fl. fa. ca. ſa. or elegit—which 
writ of execution recites the former judgment below, the re- 
movai of the record into the court above, and the affirmance 
thereof, together with the coſts given upon the affirmance. 

If judgment was given below for the defendant, and the 
plaintiF brings error, and thereupon the court reverſes the for- 
mer judgment, the court above gives ſuch judgment as the court 
below ought to have given—and then there is no coſts upon the 
writ of error, but only the coſts of the original action given, 
Myill v. Stapleton. Stra. 617. 

Ou writs of error from inferior courts, the ſuperior court takes 
notice of the laws and cuſtoms of inferior courts ; but otherwiſe 
pon temoval of a cauſe by habeas corpus. Salk. 269 

On error into B. R. of a judgment in an inferior court it 
vs reverſed for want of an averment in the declaration, that 
the cauſe of action aroſe within the juriſdiction. Ld. Rym. 
1310. 2 HF. 16. 
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Of proceeding in Error from the Court of Coin 
P rxAs into the King's BENCH, 


17 an erroneous judgment is given in the Common Pleas, the 
turit of error, in all caſcs, is made returnable into the court 
of King's Bench, Nn 
In order to bring error, the attorney for the party ſuing 
it finds the number of the — roll from the docquet of 
the prothonotary's office, and thereby finds the roll in the trea- 
ſury, of which he makes a copy, and thereupon the cutfitor 
makes out the.writ .of error, Comp. Att. 63. Which may be 
fued out before on but judgment muſt be given before 
the return of it. 3 Keb. 308. Vent. 96. Latch. 13% _ 
When the writ of error is obtained from the curſitor, you 
muſt get it ſealed, and then carry it to the clerk of the error, 
and pay him his fee for the allowance of it, who will give you 
a notice in writing of ſuch allowance; after which you ſhould 
ſerve the other party's attorney with à copy of the writ, and 
allowance thereof, which ſhould be ſerved immediately; for 
till it is ſerved, it is no ſuperſedeas to the execution; nor is it a 
ſuperſedeas in many caſes, unleſs bail be put in by the party 
ſuing the writ of error. | 8 6 Hog 
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THER E are ſeveral ftatutes requiring vai to be given by 
the party proſecuting error to reverſe a judgment; ia order 
to — pn which, I ſhall ſtate the ſtatutes in their order, 
and give ſeveral of the determinations of the courts upon thoſe 
ſtatutes, | HFS 
The firſt ſtatute requiring bail on error, is the 31 Elix. e, 2. 
{. 3. which enaQts, ** That before any allowance of any writ 
of error, or reverſing of any out/awry be had by plea or other- 
wiſe, through or by want of any proclamation to be had or 
made according to the form of this ſtatute, the defendant in 
the original action ſhall put in bail, not only to appear and an- 
ſwer to the plaintiff in the former ſuit in a new action to be 
commenced by the faid plaintiff, for the cauſe mentioned in the 
firſt action, but alſo to ſatisfy the condemnation, if the plain- 
tiff ſhall begin his ſuit before the end of te terms next "af- 
ter the allowing the writ of error, or otherwiſe avoiding of the 
laid outlawry. : Ton m d l 
The next ſtatute, requiring bail on error, is the 3 Fac. I. c. 8. 
entitled, . An act to avoid unneceſlary delays of execution 
whereby it is enacted, That no execution ſhall be ſtayed or 
delayed upon or by any writ of error, or ſuperſedeas there · 
« upon to be ſued for the reverſing of any judgment given in 
any action or bill of debt upon any ſingle bond for debt, or upon 
any obligation with condition for the payment of money only; or 
upon any action or bill of debt for rent, or upon any contract 
e ſued in any of his highneſs's courts of record at Meſtminſler, 
® or in the counties palatine of Cheſer, Lancaſſer, and Dur- 
« ham; or in the courts of great ſeſſions in any of the twelve 
e ſhires of Wales, unleſs ſuch perſon or perſons, in whoſe 
name or names ſuch writ of error ſhall be brought, with two 
«* ſufficient ſureties, ſuch as the court (wherein ſuch judgment is 
« or ſhall be given) ſhall allow of, ſhall firſt, before ſuch ſtay 
made or ſuperſedeas to be awarded, be bound unto the party 
for whom any ſuch judgment is given, by recognizance to 
de acknowledged in the ſame court, in double the ſum ad- 
« judged to be recovered by the ſaid former judgment, to pro- 
« ſecute the ſaid writ of error with effect; and alſo to ſatisfy 
„ and pay (if the ſaid judgment be affirmed) all and ſingular 
the debts, damages, and coſts, adjudged upon the former 
judgment; and all coſts and damages to be alſo awarded 
upon the delaying of execution.“ | 
This ſtatute requires only bail to be given upon error to re- 

ON ere any judgment of debt upon any /mgle bond for debt, er obli- 
; Fates 
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gation with condition for payment of money only, or action of dl. 
for rent, or upon coniract᷑. 

Therefore bail in error on a judgment in debt on hond, are 
esch bound in the ſum recovered, that being double the ſum 
due. 1 Will. 213. 

But bail is not requiſite upon bringing a writ of error upon 
a judgment in an action of debt founded upon a prior judg+ 
ment. Biddleſon v. IA bytell. Burr. Rep. 4 pt. 1548. becauſe 
this is coſus onyſſus out of this act, which is to be taken lite- 
n by conſtruction. Ibid. and 1 Black, 

. 506. . 

A bond given by a third perſon, to a third petſon, as colla- 
teral ſecurity for a debtor's paying his creditors 15 5, in the 
pound upon 3 liquidated total of his debts, is 8 bond with con» 
dition for the payment of money only within this at—-There- 
fore bail requiſite, Burr. Rep. 4 * 746.— And its being pays 
able by inſtalments makes no difference. 

No bail is requiſite in bringing a writ of error upon a judg- 
ment in debt on bond conditioned for performance of covenants, 
or upon a bail- bend becauſe theſe bonds are not conditioned 
for ibe payment of money only, 

But if the defendant brings errot after judgment 5 bim 
in an action upon a bottomree bond, he m il z becauſe 


put in bai 
the contingency having happened, this is now, in every reſpec, 
a bond for the payment of money. Stra. 476. 

| Motion for leave to take out execution, no bail being put in 
on a writ of error brought by defendant, the action being in 
debt on bond, conditioned only for payment of money. accord- 
ing to the true intent and meaning of an indemture, and not 
performance of covenants. On ſhewing cauſe, the court held 
that bail was required by 3 Fac. 1. If the bond had been gene- 
rally for performance of covenants in an indenture, and the 
only covenant in that indenture had been for payment of mo- 
ney, bail muſt have been given on error. But the court gave 
time to put in bail, Barnes, 98, 

The condition of a bond was for the payment of 5004. at 
ſuch a day, being the ſum mentioned in certain indentures 
ſuch a date. And error being brought, the plaintiff in error 
would have been excuſed from giving bail, becauſe the word 
of 3 Fac. 1. are, . bonds for payment of money only; whereas, 
this was rather a bond for performance of covenants. But the 
court held, that bail ought to be given; for the material 
part of the condition was the payment of 508 J. and 1 1 
| 3 ö 


Of Erro!, 347 


Of BAIL IN ERROR, where requiſite. 
words were only added to ſhew they were not diſtinct debts, 


dat only different ſecurities for the ſame. D/boſdes v. Horſey. 
re Ara. F 
im Aalen upon an in/imul computaſſent in C. B. error brought 

in B. R. aſter judgment for the plaintiff—and upon the queſ- 
on Wl von of bail being tequiſite— Per Cur. This caſe is out of the 
go Wl fatute, for the debt recovered did not accrue by any contract 
uſe er other duty certain at firſt, but merely upon an account be- 
te- Wl tween the parties, which aceount has reduced divers uncertain 
4. ns to one certainty— Therefore, as the action was founded 

upon the account, which is uncertain, this caſe is out of the 
la: fatute, . Ihe ſame law in debt, upon an award, when the 
the WY irbitrators have reduced divers controverſies to be recompenſed 
n- Wl by one ſum : though this is a debt, yet it is not ſuch a one as 
re- « intended by the ſtatute, which muſt be à debt certain at firſt, 
ay» Tau. 227. 2 Balft. 53 ' 

The original action was in debt on bond conditioned to pay 

g- b much money as J. S. ſhould declare to be due on an account; 
nud, after pleadings below, error was brought on the judgment. 
ned And by all the judges, except Keeling, the plainti f in error muſt 

put in bail, or execution may go; for this obligation is made 
vim i for the payment of muney only, which, though not certain when 
auſe WY the obligation was made, is yet certain befare the action 
ect, brought. 1 Lev, * 1 Keb. 613. 690. 5 

The condition of a bond was to perform covenants in an 

t iu indenture ; and among the reſt was one for payment of money, 
g in WF 2nd the other were collateral ; and the breach atigned was for 
vrd-BN tbe non · payment of the money: Yet, on error brought upon the 
not Wl vdgment, no beil was taken; for per Holt—this is not a con- 
held BY dition for the payment of money only, but to do collateral acts. Ie 
ene · I is true, the breach aſſigned is for not paying the money z and 
| the BY therefote, the caſe upon the pleadings is the ſame as if the con- 
dition had been for the payment of money only, yet the condition 
s not for payment of money only. Carth. 28. 

The condition of a bond was to pay for ſo much beer 3s 
ſhould be delivered to S. not exceeding 100 l. After judg- 
ment upon demurrer below, error was brought. Ez per Cur. 
No bail requiſite, This ſum was not certain even at the 
_ = the action brought. Thrale v. Vaughan, Cera. 1190. 
Vill. 19. 

But if an action of debt be brought on a bond, condi- 
doned for the performance of covenants, and the defendant 
«5 judgment go by default, without craving oyer of the con- 

ition, 
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dition, and after brings error, he muſt put in bail; becauſ# 
it does not appear to the court upon the recotd, that the condi- 
tion was for performance of covenants, This is the practice 
in B. R. 5 | | : 

But in C. B. it is otherwiſe, as appears by the Following 
caſe, Plaintiff declared in debt on a bond, of which defendane 
craved oyer ; and the condition appeared to be for performance 
of covenants. Defendant after oyer, inſtead of pleading, entered 
nil dicit; in order that oyer of the condition appearing upon 
record, he might bring a writ of error without bail. The 
court, on hearing counſel, ſet aſide this entry, and gave 
plaintiff leave to enter judgment by default. And the queſtion 
then was, whether the condition of the bond not appearing 
on record, bail ought to be required on the writ of error of 
not? And the court held, that the matter of bail is properly 
examinable by affidavit; and the bond being conditioned for 
performance of covenants, bail ought not to be required. Spink; 
v. Bird. Barnes, 72. | 

Motion for bail upon error in an action of debt on bond, 
conditioned for payment of 300 l. mentioned in a ſurrender of 
a topyhold by way of mortgage, and not for performance of 
covenants, wherein judgment had paſſed by default. Per Cur, 
There mult be bail, This caſe is out of the ſtat, 16 & 17 
Car. 2. but within the ſtat. 3 Jac. 1. Barnes, 78. | 

By the 13 Car. 2. c. 2. [reciting the ſtatute of 3 Fac. 1, 

in the 8 feet.], 9 ſet. enacts, That no execution ſhall be 
« ſtayed in any of the courts aforeſaid “, by any writ or writs 
« of error, or ſuperſedeas thereupon, after any verdict and 
ce judgment thereupon obtained in any action of debt grounded 
% upon the ſtatute made in the ſecond year of the reign of 
« the late king Edward the Sixth, for not ſetting forth of 
« tythes ; nor in any aclion upon the caſe upon any promiſe for 
« payment of money, actions fur trover, actions of covenant, 
« tinue and treſpaſs, unleſs ſuch recognizance, and in ſuch 
« manyer, as by the faid recited former act is directed, ſhall 
4e be firſt acknowledged in the faid court where ſuch judgment 
« js given.” 

$46, 10. Gives double coſts to a defendant by delay of 
« execution by reaſon of error brought, if the judgment be 
« affirmed.” 


— 


i. e. The courts mentioned in the ſtatute of Jac, 1. 


2 
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Sekt. 11.“ Provides that the ſaid ſtatute ſhall not extend to 
&« actions popular; or upon penal ſtatutes, indictments, &c. 
« other than the ſtatute of Edward the Sixth mentioned.” 

By the 16 & 17 Car. 2. c. 8. ſ. 3. it is enacted, © That 
« no execution ſhall be ſtayed in any of the aforeſaid courts ®, 
« by writ of error or ſuperſedeas thereon, after verdif and 
« judgment thereupon, in an action perſonal whatſoever, 
« unleſs a recognizance, with condition according to the 
« ſtatute made in the third year of king James the Firſt, ſhall 
de firſt acknowledged in the court where ſuch judgment 
« ſhall be given:“ And further, That in writs of error to 
be brought upon any judgment after verdi# in any writ of 
deter, or in any action of ejeFtone firmæ, no execution ſhall 
« be thereupon or thereby ſtayed, unleſs the plaintiff or plain - 
« tiffs in ſuch writ of error ſhall be bound unto the plaintiff in 
« ſuch writ of ber, or action of ejectione firmæ, in ſuch reaſon- 
« able ſum as the court to which ſuch writ of error ſhall be 
« direted ſhall - think fit; with condition, that if the judg- 
« ment (ſhall be affirmed in the ſaid writ of error, or that 
« the ſaid writ of error be diſcontinued in the default of the 
« plaintiff or plaintiffs therein, or that the ſaid plaintiff or 
« plaintiffs be nonſuit in ſuch writ of error, that then the ſaid 
« plaintiff or plaintiffs ſhall pay ſuch coſts, damages, and ſum 
« and ſums of money as ſhall be awarded upon or after ſuch 
« judgment affirmed, diſcontinuance, or nonſuit had,” 

And by fer. 4. To the end that the ſame ſum and ſums 
and damages may be aſcertained,” it is enacted, That the 
„court wherein ſuch execution ought to be granted, upon 
e ſuch affirmation, diſcontinuance, or nonſuit, ſhall iſſue a 
« writ to enquire as well of the meſne profits, as of the 
damages by any waſte committed after the firſt judgment in 
* d1wer, or in ejectione firma; and upon the return thereof, 
10 jud ment ſhall be given, and execution awarded for ſuch 
« meſne profits and damages, and alſo for coſts of ſuit.” I 

Provided, ** That this ſtatute ſhall not extend to an 
* writ of error to be brought by any executor or admini- 
p * {trator, nor any action popular or upon a penal ſtatute (ex- 
4 * cept the ſtatute of Edward the Sixth), nor upon indict- 


be ments, Ce.“ 
The ſame courts as are mentioned in the ſtatute of James M4 
7 lag courts at Wiſfiminfler, courts of the counties palatine, and great 
' ! » a ; +6 
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The rule upon error brought after verdict in cjedment far 
rent, is to juſtify bail in double the rent dur. Burr, Rep. 4 yt 
2501. 

— error. in ejed?ment, the plaintiff in error being in 2 
remote part of the kingdom, found two ſufficient men to be hi 
bail, who were bound in a recognizance, Scr. The court 
holding that the intent of this ſtatute of Charles the Second 
being to ſecure the defendant in error, it was here fully 
obſerved, becauſe this bail was better than the plaintiff's own 
recognizance. Rarnes v. Bulver. Carth. 121. Goodiith v. Ben 
wington, Barnes, 75. | | 

Bail was put in by plaintiff in error in ejeQment, but he 
bimſelf was not bound as required by the ſtatute 16 & 17 
Car. 2. on which, plaintiff below moved for leave to take out 
Execution, and obtaiued a rule to ſhew cauſe, For plaintiff in 
error it was urged, that it is become the conſtant praRtice tc 
give bail by ſureties, and more for the advantage of defendant 
in error. Per Cur. before the ſtatute 16 & 17 Car. 2. nc 
bail was required in dower, eject ment, &c. By the ſtat. 2 Fac. 1 
bail was required in debt only. The ſtat. of Car. 2. extends 
to all perſonal actions after verdict, and requires ſureties, | 

deter, real or mixt actions (and eje:7ment is a mixed action 
after verdid it requires the party to be bound. This is a le 
ſecurity than by bail who juſtify, for the party is bound by the 
Judgment, Bail in error cannot be put in before a commi 
fioner, in the country, The method of the ſtatute cannot be 
followed without great inconvenience ; and a better method, 


where the party lives at a diſtance from London, is ſubſtituted I 5 
and has been the practice ever ſince. Rule diſcharged, Luſbig * 
ton and Doc on dem. of Godfrey, Barnes, 78. B. R. 
A recognizance on error in gjedtment, ought to be in the lo,. 
lue of two years meſue profits ; and double colts is uſually tak But 
in both courts. Barnes, 103. | dew b 
FPrror on verdict in ejetiment allowed, but plaintiff in error, Ne. 
entered into no recogniaance, nor put in bail, as plaintiff be Ld, 
low had not got the coſts taxed, without which, the meaſure 4 
or quantum of the recognizance-could not be fixed, —Plaintift there 
below, for want of the recagnizance and bail, in four dey: oil. 2*" 
took out an habere facias po/ſ. and had poſſeſſion given him dt d 
which the court held to be regular. Et per Cur, Defendant dll, 
ſhould have applied to ftay execution, and then the cou Fo 
would have obliged plaintiff to have got his coſts taxed. Tha drt 
writ of error is no ſuper/edeas without bail. A judge would": fe 


have taken bail, if applied to. Rule diſcharged, Barnes, 213. 
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If judgment be againſt an executor ar adminiſfrater de bonis pro- 
yy ＋ brings a writ of error, he muſt put in bail in ſuch 
aſes as are required by the ſtatutes before mentioned, and pay 
colts if judgment be affiemed ; but if judgment be de bonis Ha- 
wis only, he ſhall neither put in bail nor pay cofts—vide the 
proviſo in 16 & 17 Car. 2. ; 6 

Though an executor is not obliged to give bail on error, yet 
he court may take it ; and if he does give bail, it is binding, 
dra. 745. | 0 

A 2 facias againſt the defendant, as adminiſtrator on 2 
Inaftavit alledged, and judgment was de bonis PR on 
nich he brought error; and by the whole court, he ſhall find 
ail, for here he is charged in his proper goods, and it is not 
x where an admini/ſirator is charged in the teſtator's goods. 
i Lev. 245. 1 Sid. 368. 2 Keb. 295. 371. , 

After an award of executibn againſt bail on a recognizance 
n error, they brought a writ of error as to ſuch award of exe- 
ion. Plaintiff moved for leave to take out execution for 
want of bail on the writ of error brought by the bail, and ob- 
nined a rule to ſhew cauſe, which was diſcharged ; no bail in 
this caſe being requiſite, Barnes, 194. 

But in error on a judgment after verdic? upon a ſci. fa. againſt 
hail, there muſt be bail to the writ of error. 2 Blaciſ Rep, 
1227. And in this caſe held, that a ſc. fa. is a perſonal 
tion, and conſequently within the ſtatute 16 & 17 Car. 2. 
which requires bail on error of a judgment after verdicꝭ in any 
ion perſonal. | 

Pail is not requiſite, as it ſhould ſeem [/d g. J, upon brin 
nz a writ of error returnable in parliament upon a — 
R. in an action of debt brought upon a recognizance in error. 
burr, Rep. 4 pt. 15678. 

But upon error in parliament of a judgment affirmed in B. R. 
dew bail is required. Salk. 97. 

New bail muſt be put in upon every new torit of error, 
Lu. Raym. 840. 

As if on a judgment in C. B. error is brought in B. R. 


here the judgment is affirmed, and afterwards error is brought 
" parliament, the party muſt give a new recognizance, for the 
= does not jnclude coſts to be aſſeſſed in the Hoyſe of Lords, 
97. | | 
Formenly, upon error brought of a judgment in an inferior 
7 of record, no bail was neceſſary, as not within either of 
oregoing ſtatytes; But now, by 19 Ces. 3. c. 70. it is 
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; be ſtayed upon or by any | 
enacted, eee — to be ſ — for the * * I 
- — 71 ment given in any inferior court of — re * 
of any judg are under ten pounds, unleſs ſuch, perſon, in N 
1 — the writ. of error ſhall be brought, N 4 — 
— fu — ſecurities, ſuch as the court 8 _ uy 42 - 
= is given] ſhall allow of, ſhall firſt, before 2 - 
ment i 8 ſupenſedeas awarded, be bound unto the party „ 
2 — — ſuch judgment is 2 le che lan a hen 7 | 
II — gan bares the ſaid writ of error g 
Shy 3 kv alſo to ſatisfy and pay (if the ſaid 1 + 
— 3 writ of error be nonproſſed] all and _—_ = 
8 — damages, and coſts adjudged ; no FE the = 
«6 — damages awarded for the delaying of execution. 


˖ i a judgment in C. B. is may | 
2men — 6 de — — the amended wric eng 
in C — cd the plaintiff below ſh2ll not take out 1 - 
for want of bail. Rafael v. Verelſi. Eaſt. 16 Geo. 3. - 
2 Black}. Rep. 1067, * 
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ny T* E plainti in error has ur days after the allowance to 
vg put in bai; and the plaintiff in the action, during that 
re ume, ought not take out execution. 

in Bail muſt be put in within four days after the writ of error 
vo Wl :1»wed, or plaintiff may take out execution. King's Rep. 142. 
g- When bail in error is put in, notice thereof ought to be 
ay en to the defendant or his attorney; and if the defendant 
or. WW foes not except to thoſe bail within twenty days after ſuch notice, 
be WW h:y (hall be allowed. Reg. Mich. 5 M. & M. | 
ed If the defendant in error thinks the bail inſufficient, he may 
ot tt any time, within the twenty days, have a rule from the clerk 
nt the errors for better bail; and after ſervice of ſuch rule, if 
lar WW boſe bail do not juſtify in four days, or better bail is not put in 
its vithin that time, the defendant in error may ſue out execution 


dis judgment below: But the writ of error (till remains, and 
ny be proceeded in, the ſuperſedeas to the execution only 
teng taken away. Vide Ld. Raym. 840. | 

If a rule for better bail is ſerved in vacation, the plaint i in 
rror has not time, of courſe, to perfect his bail till the next 
m, but ought to juſtify before a judge: and execution ſued 
wt for want of it was held regular, Barnes, 211. 

zuil in error, who refuſes to juſtify, may have his name 
Huck out of the bail-piece at any time. Jones v. Twhb, in 
wor in B. R. 1 Hull. 337. 4 

Odjection to one of the bail in error in C. B. that he was a 
ace court officer; but over-ruled, and bail allowed. The 
ne of this court to prevent ſheriffs officers, and others con- 
tryed in the execution of proceſs, from being bail, extends 
only to proceſs of this court, wherein defendants.having been 
uled by the officers who arreſted them, were greatly impoſed 
n and abuſed. Barnes, 99. But this caſe was afterwards over- 
wed, [bid. 110. , | 

After error allowed and notice, plaintiff in the judgment 
decuted a ff. fa. for want of bail in four days. Motion to ſet 
id the fl. a. ſuggeſting that plaintiff could not regularly take 
ut execution till after certificate from the clerk of the errors, 
bt no bail was put in. Rule diſcharged. Such certificates 
we been frequently taken out of caution, but are not eſſen- 
ly neceſſary, The ſtat. 16, 17 Car. 2. is poſitive as to bail 
biidin four days. No bail is yet put in. Bail ought to have 
n put in before the motion. A queſtion aroſe, whether, 
ſer bail perfected, the goods can be reſtored ? In Meriten v. 
bens, Mich. 16 Geo. 2. and Sykes v. Dawſon, Hil. 18 Geo. 2. 


a, that if defendant's perſon be taken by a ca. ſa, and bail in 
You, II. Aa error 
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error afterwards perfeted, the perſon ſhall be diſcharged : But 
in caſe of a ff, * the proceedings, ſo far as the ſheriff has gone, 
n 


muſt ſtand. Incledon v. Clark, Barnes, 212. 

Bail in a writ of error cannot ſurrender their principal in 
diſcharge of themſelves; for the condition of the recognizance 
is, that the plain / F in error ſhall proſecute his writ with effect; 
and, if judgment be affirmed, ſhall ſatisfy and pay the debt 
damages, and coſts recovered, together with ſuch coſts as ſhal 
be awarded by occaſion of the delay of execution; or elſe that 
they, the bail, ſhall do it for him. 

The recognizance of bail in error in C. B. has not the con 
dition incorporated with it, as with a recognizance of bail o 
a capias ad reſp, but is ſubſcribed by way of defeaſance to it 
Therefore a ſcire faciat, ſetting out the recognizance, without 
the condition, was held good, on an iſſue of nul tial rear 
pleaded to it. Malland v. Fenkins. Barnes, 93. 

If deſendant in error excepts to the bail, and they give notice 
of juſtification, he muſt not give a rule to tranſcribe before they 
have juſtified, 
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W HEN the writ is allowed by the clerk of the errors, and 
bail put in, according to the foregoing ſtatutes, if the 
record is not brought in, the defendant in error may take out 
and ſerve the plaintifF with a rule to tranſcribe, who muſt, upon 
ſervice thereof, give inſtructions to the clerk of the errors io make 
uy the tranſcript, who does it by the following times: 

If the writ of error upon a judgment in C, 3 is made teturn- 
able the fir ff return of term, the clerk of the errors does not 

bring in the roll till the laſt day of that term, 

If it be returnable on any other return of term, he does not 

bring it in till the firſt day of the ſubſequent term. 8 

If, upon a rule given, the plaintiff in error in B. R. does not 
ſign errors, and certify the record within eight days, he will 
de nonſuited, But the writ cannot be nonpr without a rule 
to aſſign errors. Burr. Rep. 4 pt. 1772. | 
The rule to tranſcribe the record was ſerved dn plaintiff in 
error, and for want of tranſcribing, a nonproſs was ſigned. 
Plintiff in error moved to ſet aſide the nonproſs, inſiſting, that 
the rule to tranſcribe ought to have been ſerved on his known 
ntorney in the cauſe, and not on plaintiff himſelf; and obtained 
arule to ſhew cauſe, which was diſcharged, the court declar- 
ing the ſervice ſufficient, Rules to tranſcribe are excepted out 
of the general practice. Service thereof on the party has al- 
ways been held good. Green v. Upton. Barnes, 410. 

in error of a judgment in C. B. into B. R. a mittitur is 
vitten on the roll, and the record itſelf in all caſes [except in 
ror on a, fine levied there] is tranſmitted into B. R. 1 Rol. 
tb. 752. l. 45. F. N. B. 20. f. Stra. 837. 

And the reaſon why the tranſcript only of the record upon 
tor on a fine is tranſmitted, is, that in caſe judgment is 
iirmed, B. R. has no 19 4 gt nor can it hold plea in a 
quid juris clamat. 1 Rol. 752. J. 50. Dy. 89. ö. | 
When the record is brought in and filed in the office of the 

ief clerk with Mr. Heberden, the parties take copies thereof, 
ind the d. ſendant in error may ſue out a ® ſcire facies quare exe- 
oem non; and if nibil is returned thereto, he may have 
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an © alias,” which writs muſt have * fifteen days between the 
tefle and return, if the proceedings were by original, and be 
made returnable on a general return If by 5%, as againſt atte- 
nies in C. B. on a day certain in term ubicumgue. . 

Aſter the record removed into B. R. from C. B. by wit 
of error, defendant died. Plaintiff moved in C. B. for leave 
to ſue out his ſci. fa. againſt defendant's executors, and on 
ſhewing cauſe the rule was diſcharged. The record being 
removed out of this court, the motion is improper here, 
Barnes, 206. | | 

After a tranſcript from C. B. into B. R. the ſci. fa. quare er. 
non ſhould go out of B. R. So ſhould the ſcr. fa. ad aui. 
errores, Barnes, 432. 


— WES 


1 * e. Fifteen days between the teſte of the firit, and return of the 
econd, F | | 
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If the record be brought into B. R. by the ga- day of the 
term, the writ of ſeire facias quare, &c, may bear teſſe the 

laſt day of the preceding term; and if brought in withjn the 

term, it may be refed the firſt day of the term. | 

Note: That a ſci. fa. quare, &c. may be prayed and ſued by - 
one executor, upon a writ of error brought upon a judgment 
for him and another, without ſhewing that the other executor is 
dead. Burr. Rep. 4 pt. 1791. | 

If two nihils are returned to the ſcire facias quare, and alias; 
or ſcire fect is returned, and the plaintiff in error does not affign 
errors, the defendant in error may get a rule from the maſſer 
[by whom all rules in error in B. R. after the record tranſmitted 
and before argument thereon are given] for' the plaintiff to 
aſſign errors. Upon entering of which rule with the clerk of the 
rules, and ſerving a copy thereof on the plaintiff in error's 
attorney, if errors are not aſſigned within four days, the deſend- 
ot in error may * nonproſs the writ of error, and ſhall have his 
coſts, according to the ſtatute 8& g . 3. c. 11. But with- 
dot ſuch rule to aſſign errors, a writ of error cannot be non- 
preſſed. Leith v. M Farlan. Burr. 4 pt. 1772. 

A cule to aſſign errors was ſet aſide, becauſe given before any 
me on the ci. fa. guare executio, non. Stra. 917. 

The court will not grant oyer of this ſcire facias, or allow any 
pea to it, ſave an affignment of errors, Mich. 5 Geo. 2. B. R. 
Mis V. N ilſbam. 

A ſeire facias in error need not lie in the ſheriff's office four 
dys before the return of it, as a ſcire facias againſt bail muſt, 
* v. Naſh. Burr. Rep. 4 ft. 2439. Millar v. Yarraway, 

«1723, 

Error brought, and defendant in error took out a ſci, fa. quare, 
Fc. to which the plaintiff in error pleaded, that the damages 
recovered were levied by ff. 8 And on motion the plea was 
ſet aſide, as it evidently tended to delay ; and this writ is only 
uſed as a method to bring the party to aflign errors. Stra. 


79. 
A ſci. fa. ad aud. errores is not well brought before the record 
of the judgment be certified into the court, to reverſe which the 
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writ of error was brought, and errors aſſigned thereupon : for ra 
there is no record in court to warrant the granting of 5-5 cr. fa, 

before the record of the judgment is certified, and errors there- 7 b 
upon aſſigned. | | OWE 

If the 75 writ of error is npreſſed, and then another brought, oſign 
the court on motion will give leave to take out execution, ney, 
* Rep. 2433. * diate] 
Keule to Thew cauſe why _— — of a writ of error, for want ene 
of tranſcribiny the record, ſhould not be ſet aſide with colts, dot t! 
Objected, that no final judgment is entered, and therefore no the de 
tranſcript could be made. The nonproſs ordered to be ſet aſide, 
but without coſts, It appeared that the clerk of the judgments 
was paid his fee, by plaintiff's attorney, for entering the final W. 
judgment, which he had neglected to do; but plaintiff did not plaint 

pray any rule againſt him, Stone v. Rawlinſon in err, er 
Jarnes, 195. 

In ejeei ment, verdict was for plaintiff; whereupon defendant Want 
brought error, and entered into a recognizance to pay coſts lo get 
in caſe of nonſuit, diſcontinuance, or affirmance, purſuant to the pleade 
16, 17 Car. 2. c. 8, / 3. and it was beld, that when plaintiff Wl © 
in error is nonſuited, defendant need not bring a ſcire faciai ot ict 

on the recognizance, but may ſuc out an egit. Short v. origin 
Heath, B. R. Mich. 12 Geo. 2. | lake 2 


thoug| 
he w. 
error « 
— the w: 
10 20 
in erte 
35 ord, 
ting, 
confeſ 
o the 
mothe 
align 
bad 01 
diane g. 


A IO N +> K „ 


— 
* 


f 


Ok Errox, 359 


Of proceeding in Error from the Court of Common 
PLEAS into the KinG's Bencn, and herein of 
alledging Diminution, Want of Original, War- 
rant of Attorney, &c. | 


7 the court of C. P. upon a writ of error do not certify all 

the record, and the r of in error alledges diminution, or 
:igns for error, that there is no original, or warrant of attor- 
ney, and prays a certiorari; the d:fendant in error may imme- 
dately get a rule from the maſler to return the certzorari, and 
ſerve the plaintiff's attorney with a copy thereof; and if it be 
not thereupon returned and filed in the office within four days, 
the defendant may join in null eft erratum, and enter on record 
1 non mit breve, and proceed to argument, as in caſes of de- 
murrer, 

Where the want of an original is aſſigned | for error, the 
plaintiff in error muſt ſue a certiorari, unleſs the defendant in 
error confeſs it. Salk. 267, 

The caſe was error of a judgment in C. P. after a verdict. 
Want of origizal aſſigned for error, but no certiorari taken out 
to get the want of the original certified. In nullo eff erratum 
leaded. And when the cauſe came on in the paper, it was 
ojeQed, that there ought to have been a certiorari, and a cer- 
likcate made of the error; for it might be, that there was an ill 
original, and if that were returned, the plaintiff in error might 
uke advantage of that, and that would not be helped by verdict, 
though the want of an original were. Per Holt, ch. juſt, If 
lhe want of an original be aſſigned for error, and the plaintiff in 
trror does not take out a certiorari, and get à return to it, and 
the want of an original certified z the courſe is for the defendant 
v go to the maſter of the office, and get a rule for the plaintiff 
in error to return his certiorari ; and if he does not get it done, 
u ordered by the rule, the aſſigument of error-ſtands for no- 
thing, But if the defendant in error will come in gratis, and 
confeſs the error, there need be no certiorari returned. And as 
o the matter, that there might be a bad origrnal, Ic. that is 
mother ſort of error; and when the want of an original is 
igned for exror the court will never intend that there is a 
ad original, and judgment was affirmed. Smith and others v. 
imeard, Ld. Raym. $3156. 

But an original returned by one not ſheriff, is not aſſignable 
or error, Sali. 265. — And irregularity in the return thereof 
nuſt be complained of the ſame term. Ibid. | 

Want of original was aſſigned for error, the defendant, before 
be return of the certiorari, came in gratis and pleaded a releaſe 
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in bar, to which plaintiff demurred and defendant joined, Pe upor 


Cur. The releaſe is miſpleaded for want of a venue, and it origi 
was greed, that the court could award, ex officio, a certiora;i the « 
ad infor mandam conſcientiam, whether there was an original or errol 
not.— Sed Holt cont. Vide Saik, 268. | the ( 
So the court can ex officio award a certiorari to ſupply a deſed defo 

in the body of the record, even after in nullo g erratum pleaded, befor 
„ 3 to hz 
If a variant original is returned on the firſt certiorari, the 4. but t 
Ffendant in error may ſue a ſecond certiorari, Salk. 266, the | 
Continuances cannot be returned upon the ſame certiorar: when 
with the original. Salk. 269. | | Com. 
If upon error, diminution, want of original, warrant of Tl 
attorney, &c. is alledged, and a certiorari is ſued out, upon defen 
which a record is returned contrary to what is before returned, per. 
it cannot be received, Vide the caſe of Tyſoun v. Hyhard, an 0 
2 Ld. Raym. 1122. | comp 
If error be aſſigned in the original, and upon a certiorant ippes 
granted an erroneous original is returned; and upon this, i Di 
nullo eff erratum is pleaded; and after the court, ad infor mandun upon 
conſcientiam, grant another certiorari for another original; and in 1/, 
upon this a good original is certified ; the court ought to intend So 
that this is the original upon which the judgment was given, in and 70 
\ favour of judgments, which ought to be intended to be good, But 
Cro, Car. 91. Style, 176. 2 Kal. Rep. 362. Godb, 407. the ju 
Rol. Ab. 7065. in the 
An original writ of the term wherein final judgment 1s record 
given, will not warrant that judgment, if it appear upon the certifi 
ſame record, that there have been proceedings of a preceding In: 
term. — But the plaintiff below ought to have an original writ of wa 
of the term the placita is of, Dyke v. Sweeting, 1 Wilſ. 181. prayed 
If a certierari be prayed to certify an original, or a warrant I C/, 
of attorney of a wrong term, and the chief juftice, or the ca/10: WI rant”; 
brevium return, that there is no criginal or warrant of that ¶ accou 
term, the defendant in error may make a ſuggeſtion of the Wi « defe 
right term, and pray a certiorari; which, when returned and Warrar 
filed, he may join in nullo e/! erratum, and enter it on the roll, Wl tirar; 
paying the plaintiff's attorney 25. 4d. for it. Was nc 
Want of original was aſſigned, certiorari prayed, and retum , upor 
no original; afterwards the defendant applied to chancery; and WY i2pugy 
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upon affidavit, that infiruQions were given to the cur/itor for an 
original, but they were Joſt, the court of chantery allowed, that 
the original ſhould be ſupplied. Upon which the defendant in 
error prayed another certiorari, and an original was certified of 
the ſame term in which the default of an original was certified 
before; on which it was moved, that this was irregular; for, 
before the ſecond certiarari was returned, the defendant ought 
to have given a copy of the original to the plaintiff's attorney; 
but the ma/ler informing the court, that the courſe was ſo when 
the ſecond original certified was of another term, but not 
when it was of the ſame term, the motion was diſallowed. 
Com. 118. 

The plaintiff aſſigned for error want of an original, and the 
defendant thereupon did not give a rule; but, at his own pro- 
per charges, took out a certiorari, and procured a certificate of 
an original. Sed per Cur. This is ill, for the error is not 
completely aſſigned until the certificate is returned, by which it 
appears, that there was no original in the cauſe. Com. 115. 

Diminution cannot — upon a writ of error brought 
upon a judgment in any inferior court. —But it may, upon error, 
in //ales and counties palatine. Sid. — 2 — 5 

So it may upon error of a judgment before juſtices of oyer 
and ter miner. Sid. 40. . 

But if on a certiorari upon a writ of error it be certified, that 
the judgment was guad defend. ſit in miſericordia, the defendant, 
in the writ of error, cannot alledge diminution: I that the 
record is guad capiatur, becauſe that is contrary to the record 
certified, Rel, Abr. 764. 

in a writ of error in B. R. on a judgment in C. B. the want 
of warrant of attorney being afligned for error, the plaintiff 
prayed one certiorari to the chief juſtice, and another to the 
u/tos brevium ; both of whom returned non invent aliguad war- 
rant”; and the defendant dying, the plaintiff, by journies 
accounts, brought a new writ of error againſt the ſon and heir 
« defendant z who appearing, | alledged diminution, in that the 
warrant of attorney was not certified, and prayed another cer- 
trari to the cuſſos brevium; and it was urged, that the return 
was not quod non babetur, c. but guad non invent, Cc. ſo that 
if upon the ſecond a warrant ſhould be returned, it would not be 
repugnant ; But it ſeemeed to Hoy, ch. juſt. That it your 
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be hard to grant a new certiorari in this caſe ; for though if any 
variance could be alledged, it would be otherwiſe, as was adjudged 
in the caſe of one Laſ{e{l;, where it was certified there was no 
warrant, and becauſe the original was inter Laſſelli execut teſta- 
menti, c. where he was not named executor in the firlt certiorari; 
and upon the matter. a new certiorari was granted, Leon, 22, 
Vide Cro. Jac. 277. and Bulftr. 21. Where to the firſt it 
was returned, there was no warrant of attorney in that teri 
wherein the action was commenced, and a ſecond ceritorart was 
awarded “. | 
| Error of a judgment from C. P. on a judgment by default, 
the error aſſigned was, that there was no warrant of attorney 
for the defendant (the now plaintiff), entered on the record be- 
low. It was objected, that a man ſhall-not take advantage of 
his own neglect in not making proper entries. To which it 
was anſwered, that in judgment by default, the plaintiff is to 
make up the whole record, and therefore it is his own laches, 
But the: court ordered the cauſe to ſtand over, till the court 
of Common Pleas could be moved to amend the record, and 
afterwards the chief juſlice of C. P. diiected a proper wat- 
rant of attorney to be filed and entered, and thereupon a new 
certiorari iſſued, and the judgment was affirmed. French v. 
Cornelys, 1 Black}. Rep. 453. ; | 
After in nullo g erratum pleaded, no diminution can be 
alledged, either by the plaintiff or defendant in error, without 
leave of the court. | | 


— — 


— 


® £7 When all the proceedings are in one and the ſame term, iu 
original of that term will warrant the ſame, but not otherwiſe, 1 Ke, 
327, Booth v. Beard. But an original of the term final judgment 1s 
given wi'l not warrant that judgment, if it appear upon the ſame re. 
cord, that there have been proceedings of a precedent term. Duke v. 
Sweerting., 1 Wilf, 181. 40 

The caſe of original: differs from <verrants of attorney ; for it is ſuf- 
ficient if a <varrant of attorney be filed at any time pending the ſuit, let 
it be which term it will, Toe tat. of Hen. 8. only requires a warrant of 
attorney to be filed in the cauſe : and the 4 Aan. requires it to be hled 
according to the courſe of the court; and that is, to have it filed 40) 
time pending the ſuit ; but it is otherwiſe as to an original «writ, for if 
there be proceedings in the action in a term preceding the riturs 
thereof, the origiaal of a term after will not ſupport them, 
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Error, upon a fine in C. B. and error aſſigned in the pro- 
damations, upon which a certiorari went to the cu/tos brevinm, 
who certified, that two of the proclamations were made in one 
day; but it appearing in the chirographer's office, that the pro- 
damations were duly made, and he being the principal officer 
u to them, and the cles brevium having only an abſtract 
thereof : upon the prayer of defendant, a new certiorari was 
lireted to the chirographer, who having certified the procla- 
nations Culy made, after examination of the clerks of C. P. 
by the juſtices of B. R. they awarded that the proclamations 
vith the cu/fos brevium ſhould be amended, according to thoſe in 
the cuſtody of the chirographer. 3 Leon. 106. 

Attorney and his wife ſued by writ of privilege, and had 
judzment by default, on which error was brought in B. R. and 
mnt of a writ of privilege alligned for error. A certiorari was 
uken out to make good the error, but was not returned. And 
tie court were of opinion, that if this ſuit was by writ of pri- 
Alge, it was ill; but they held that it does not ſufficiently 
pear to them, that it was by writ of privilege : for the recital 
n the declaration is not ſufficient for them to found a judgment 
pon; but the writ of privilege ought to have been brought 
tefore the court, by return to the certiorari, and therefore 
2 was affirmed. Drew & Ur. v. Roſe, Ld. Raym. 
1299, | 

Error of a judgment in C. P. after verdiQ in a ſuit againſt 
n attorney. General errors were _— And the plaintiff 
n error inſiſted that all actions in C. P. muſt be either by ori- 
fnal writ, original bill, or attachment of privilege. But this 
on does not appear to have been by any of theſe ways, for 
mich reaſon the proceedings were irregular, and therefore he 
eyed judgment. Sed per Cur, This being before us by writ 
#ecror, we cannot take notice whether there was any original 
il! or not, the defendant being ſued as attorney, it not being 
of- W2ncd for error that there was no original bill. But in order 
let Me have taken advantage of this, the plaintiff in error ſhould 
of i: 2igned for error, that there was no bill, and took out a 
led WWrir cri, and got-it returned that there was none, Judgment 
„med. Graddell and others v. Tyſon, Ld. Raym. 1441. 

ln error, the tele of a writ of certiorari, by miſtake, was 
dude in the 13th year of our Lord, inſtead of our reign. On 
a motion 
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motion for leave to amend, it was doubted whether the court 
had power to amend ſuch a writ or not. In ſupport of the 
amendment, the ſtatutes & Hen. 6, and 14 Edw. 3. and the 
caſe of Brooke and others v. Cooper, in Trin. 6 Geo. 2. to ſhew 
that the teſte of a writ of enquiry, out of term, was amended ; 
and an anonymous caſe, in 3 Vent. 171. and Blackmar's caſe in 
8th report, were cited. For defendant it was inſiſted, that this 
was ſuch a writ as could not be amended ; and 1 Lev. 2. was 
cited to ſhew, that no original writ can be amended; and that 
the tele of a writ of error is not amendable was cited 5 Ge, 
c. 13. In reply, it was ſaid, that this is not an original, but a 
judicial writ, therefore amendable by all the ſtatutes, But 
while the court took time to conlider, the amendment, by con- 
ſent of the parties, was ordered on payment of coſts. Ma/ters v. 
Buck. Barnes, 12. | 

On error of a judgment in aſſump/it, by nil dicit in C. B. and 
writ of enquiry executed, and final judgment, plaintiff in error 
aſſigned the general errors, and alſo that there was no writ of 
enquiry, or inquiſition taken, filed, and remaining upon record 
in C. P. and prayed a certiorari directed to the cu/tos brevivm, 
To which he returned, that there was no writ of enquiry, &c. 
upon which defendant in error ſuggeſted, that there is a writ of 
enquiry in the cuſtody of the cu/tos brevium of the Common Pleas, 
of ſuch a term affiled, and prayed a certiorari, To which the 
cuſlos brevium returned, that upon ſearch he found the writ of 
enquiry, &c, and then defendant ſet out the writ of enquiry, 
Se. which warranted and agreed with the record. And there- 
upon pleaded in nullo eff erratum. And for the plaintiff it was 
inſiſted that judgment ought to be reverſed, becauſe the cf 
brevium could not return a fact upon the ſecond certisrari in 
every particular, contrary to his return upon the firſt. And the 
court cannot tell to which return to give credit, Sed non all- 
catur, For there being a poſitive return of a writ of enquiry, 
which warrants the record, we will take that to be true, And 
judgment was affirmed. Shipman v. Lethicullier. Ld. Raym. 1470- 

1 he defendant in error may have a ſecond certiorari, but 
plaintiff in error cannot. 

The plaintiff in error took out a certiorari of a wrong term, 
which did not verify his error; and now he moved for a ſecond 
certiorari, which was denied, The court ſaying, it may 17 
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granted to affirm, but not to reverſe a judgment. Aferryfield v. 
Berry. Stra. 765. ; 

Plaintiff brought a writ of error upon a j«dgment againſt 
him in C. P. by nil dicit ; and aſſigned in Trinty term the wane 
of an original, and the want of a warrant of attorney; and one 
artiorart was directed to the chief juſtice as to the warrant of 
attorney, and another certiorari to the cuſſas brevium as to the 
original, which bore teſte the 21ſt of June (which was before 
the errors were affigned), upon which the cuſlos brevium te- 
turned that there was no original, c. The defendant pleaded 
in nullo eff erratum, And judgment was affirmed ni, becauſe 
the plaintiff in error ought to take out a certisrari to verify his 
error that there was no original; but this certisrari beating teſte 
before the aſſignment of the errors, could not be à cer fiarari 
upon that 'affipnment of errors, Bowers v. Mann. Ld. Raym, 
1554. Stra. 819. 
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Of proceeding in Error from the Court of Coy. 
Mon PLEAs into the KinG's BENCH, and herein 
of aſſigning Errors, Joinder, &c. 


T HE offignment of errors by the plaintiff ought to be in the 
| ſame term in which the record is removed. Lutw, 354, 
F. N. B. 20. g. ä | 

Otherwiſe the defendant may nonproſi the writ of error after x 
ſci. facias quare, &c. and alias returned nihil, and a rule thereog 
given to aſſign errors, which vide ante. "$a 

The errors affigned muſt be ſigned by counſel, and muſt be 
aſſigned in term, and not in vacation. Prac, Reg. 203. 

And muſt be affigned upon the record, 

Of aſſigning ertors, and of joinder in error, vide ante under 
title, Of proceeding in Error from inferior courts, &c.“ 
Upon the joinder in error, either party may move for a concilium, 
and ſet the cauſe down with the clerk of the papers for argu- 
ment, | 

After the plaintiff has aſſigned errors, he may have a ſcire fa- 
cias ad audiendum errores—but ſuch writ is now ſeldom ſued 
out, as the defendant appears uſually gratis; or the plaintiff in 
error, after his aſſignment of errors, takes a rule out for the 
defendant to appear thereto, and ſerves a copy thereof on the 
defendant, 

Two days at leaſt before the cauſe comes to be argued, paper. 
books muſt be delivered to the judges. 2 Jac. 2. Though that 
rule of court ſays four days before, yet the practice has been for 
a long time paſt to deliver the paper-books only ws day! 
before, | 

The plaintiff in error delivers paper-books to the chief juflice 
and the ſenior judge—the defendant to the two junior judges. 

The court wili not hear arguments unleſs books be delivered 
to all the judges ; therefore it behoves the attorney who expects 
the judgment of the court to be for his client, to deliver all the 
books, eſpecially as he will be allowed in his colls for the copies 
he makes for the other fide. Mich. 17 Car. 1. 

The court has refuſed to hear any argument on the fide of 
the party who hath negleRed to deliver books, though he bas 
been willing to pay the other fide for them. 
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I a judgment be below for the plaintiff, and error is brought, 
and that judgment reverſed ; yet, if the record will warrant 
it, the court ought to give a new judgment for the plaintiffs 
Cre. Car. 443. Salk. 401. Heb. 194.—But if the judgment 
be erroneous, and againſt the plaintiff, that ought to be reverſed, 
and no new judgment given for the plaintiff, bid. 

If any erroneous judgment be given for the defendant, and 
that is reverſed, and the merits appear for the plaintiff, he ſhall 
have judgment —But if the merits be againſt rhe plaintiff, the 
defendant ſhall have a new judgment, So it is in the Zxcheguer 
Chamber, for they are to reform, as well as to affirm or reverſe 
n. Ibid. 


But in Fall. 262. it is laid down, that where the plainti * 


brings the writ of error, and the court reverſes the judgment 
below, they give a new judgment for the plaintiff ; but other- 
wiſe if the defendant below brings the writ of error, for then 
they only reverſe it.—So in Burr. Rep. 4 pt. 2156. if error is 
brought by the plaintiff below, the court upon the reverſal of 
the judgment, may give ſuch judgment as the court below 
ſhou'd have given: but if error is brought by the defendant 
txlow, the court can only reverſe it. 

And per Lord Mansfield, in Cuming v. Sibley, Burr. 4 pt. 
24950, Where the plaintiff below brings a writ of error, we may 
not only reverſe what is wrong, but give judgment for what is 
rizht, Where the defendant below brings a writ of error, we 
oly reverſe ſuch wrong part of the judgment as be complains of. 

A judgment cannot be reverſed in part, and affirmed in part, 
unleſs part is by common law, and part by fatute, Salk, 24.— Av 
where in aſſumpſit and two ſeveral counts laid, one on a promiſ- 
ory note, on which plaintiff had counted as on a bill of ex- 
change upon the cuſtom of merchants. Non afſumpfit was 
pleaded, entire damages given, and judgment accordingly. And 
m error brought in B. 1 it was held, x. That plaintiff could 
dot declare on a promiſſory note, as on a bill of exchange, and 
i there could be no ſuch count or action, fo there could be no 
eh damages. 2. That they could not reverſe the judgment 
part, viz, as to one count, and affirm it as to the other, and 
denied the caſe of Jacob v. Mill. Heb. 6. And took the dif- 
rence above, viz. where the judgment is partly by the common 
aw, and partly by ſtatute, it may be reverſed in part; for that 


Which was a judgment at common law, will remain a judgment, 


ad be complete without the other. 
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Of proceeding in Error by a Plaintiff to reverſe his 
own Judgment. 


| JF 2 plaintiff having obtained judgment below, brings a writ 


of error to reverſe his own judgment [which is nothing 
ſtrange or unreaſonable where it is given for a leſs ſum than he 
has a right to demand], the common method of bringing a 


ſcire facias quare executionem non would be improper, ſo would his 


ſuing out a ſcire facidi ad audiendum errores,— T herefore if ſuch 
plaintiff in error will not proceed after his writ of error brought, 
the court of B. R. may and ought to make a rule to oblige him 
to aſſign errors within a limited time; which rule the court will 
make upon the plaintiff in error, to aſſign errors within four 
days, or elſe that his writ of error ſhall be nonprofſed. Jobnſin 


v. Jebb. Burr. Rep. 4 p. 1772. 
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Ab no writ of error lay of a judgment in the King's Bench b 
in parliament, and as the ſubjects were often diſappointed 
being employed in publick buſineſs when they did fir:  _ 

By the 27 Eliz. c. $. it was enacted, That where any 
judgment ſhall, at any tinie hereafter, de given in the ſaid 
„court of the King's Bauch, in any ſuit or action of debt, de- 
tine, covenant, account, attion upon the caſe, 2 firme or 
tre paſt, firſt commenced there Tocher than ſuch only where 
the queen's majeſty ſhall be party], the party plaintiff or de- 
i ſendant, e whom any ſuch. Judgment "Gal he given, 
" may, at his election, ſue fort out o the court of Chancer 5 A 
« ſpecial writ of error to be deviſed in the ſaid court of Chan- 
en, directed to the chief juſtice of the ſaid court of the King's 
" Bench for the time being, commanding him to cauſe the [aid 
" record, and all things concerning the ſaid judgment, to be 
© brought before the juſtices of the Common Bench, and the 
" barons of the Exchequer into the Exchrquer Chamber, there 
to be examined by the ſaid juſtices of the Common Bench, and 
* barons aforeſaid ; which ſaid juſtices of the Common Bench, 
" 2nd ſuch barons of the Exchequer as are of the degree of the 
* coif, or ſix of them at the leaſt, by virtue of this preſent act. 
mal! thereupon have ſull power and authority to examine 
* ſuch errors as' ſhall be aſſigned or found in or upon any 
ſuch judgment; and thereupon to reverſe or affirm the ſaid 
judgment as the law ſhall require, other than for errors to be 
iſigned or found for or concerning the juriſdiion of the 
aid court of King's Bench, or. for any want of form in any 
writ, return, plaint, bill, declaration, or other pleadings, 
proceſs, verdict, or proceeding whatſoever ; and that aftet 
the ſaid judgment ſhall. be affirmed or reverſed, the ſaid re - 
cord, and all things conceraing the fame, ſhall be removed, 
and brought back into the ſaid court of the King's Bench, 
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that ſuch further proceeding may be thereupon had, as well 


for execution as otherwiſe, as ſhall appettain.” 

This ſtatute oply gives the party his option in ſuch caſes, of 
aging his error in Parliament of the Exchequer. | | 
be Exchequer Chamber, upder {his ſtatute, hath nothing to 
with errors in Fall. 2 Lev. 38. 1 Vent. 307 2 Mod. 194. 
The writ, of error can only be returnable, in the Exchequer 
nher in the ſeven caſes mentioned in this act, where the ſuit 
8 fr/? commenced in B. R. Therefore if a ſuit is by original in 
8. a writ of error on a judgment thereoa muſt be returnabie 
Puliament, and cannot be in the Excheguer Chawber, becauſe. 
C 5 ſuch 


of 


of their writ of error by the nut fitting of patliament. or by theic 
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ſuch ſuit is not commenced there, but in Chancery, where the WM 4m 
original writ is purchafed. a 44 
A writ 7 error therefore can only be returnable on judg If 
ments in B. R. in actions of debt, detinue, covenant, account, Wl (a 
action on the caſe, ejtttment, and treſpaſs, firſt commenced in Wl n«tic 
B. R. which muſt be by bil, r pued 
But if a plaintiff in B. R. be nonſuited, and there is a judg- Wl «liv 
ment againſt him for coſts, error lies in Cam. Scacc. Stra. 235, the j 
Though the words ©* ad ion on the caſe” are general, and ſeem Wi of th 
to comprehend every action on the caſe, yet it hath been held, 0 
that this ſtatute does not extend to the action of ſcandalum m- of th 
natum, although that is an action upon the caſe : ſo that mw WW tion | 
thereon does not lie in Cam. Scace. by force of this ſtatute of U 
Elizabeth. For the ſtatute of ſcand. mag. 2 Rich. 2. 6. 5. wa defen 

made for the preſervation of the publick peace; and beſides, au {rr 
action thereon is of an higher nature than an action upon the for t 
2 founded ſpecially on a ſtatute. Vide Cro, El. 142.808 hon 
. . 9 4+ | 5 | ; Jul 
This writ of error is obtained of the curſitor in like manner heque 
28 all other writs of error are and by Reg. Eaff, 36 Car. 2. ws | 
Every attorney who ſhall ſue out any writ of error on any judg- ware 
ment of this court returnable in the Excheguer Chamber, (hall ton 
forthwith allow ſuch writ of error with the clerk of the error Larth 
of this court for the time being, and no execution ſhall be ſtayec If 
until ſuch allowance, | ſome 
And where ſpecial bail is required, if the plaintiff upon ſi J. R. 
writ of error does not within four days after the allowance thereof If; 
put in ſpecial bail, the plaintiff in the ation may proceed to there 
take out execution, notwithſtanding fuch writ of error. Sam * 
rule. | , | the wi 
If ſpecial bail is put in, the plaintif in error, or his attorney, But if 
muſt forthwith give notice thereof to the defondant in error, o nt ex 
his attorney; and if the defendant in error does not except again On 
ſuch bail within twenty days after ſuch notice, ſuch bail (hall de d 
allowed, Mich. 5 W. M. 188 5 ind th 
| The record itſelf is not tranſmitted from the King's Bag vn b. 
into the Excheguer Chamber, as it is from the Common Pleas into cam 
the King's Bench in caſes of error, but only a trenſeript thereof WW fitute 
and all the rules, until the making up and delivering over ta ud re 
tranſcript, are given by the clerk 4 the errors Mr. Way ]: Bü print; 
after delivery of the tranſcript, all rules, &c. are given by al ey h 
clerk of the errors of the Exchequer Chamber. dem, 
peced 


When the p/aintiff has aſſigned his errors in the Zip 
Chamber, that court does not award a ſcire facias ad 4 78 
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{um errores, but notice is given to the parties concerned. 1 Vet, 


4 Vide Palm. 186. ö | 3 

If the plaintiff in error, after errors aſſigned in the Exchequer 
Chamber, intends to argue the ſame, he muſt give ten days 
notice to the clerk of the errors there, before they ſhall be ar- 
zued; and copies of the paper-book in error muſt be made and 
delivered by the parties—T he plaintiff in error delivers books to 
the judges of the Common Pleas, and the defengant to the barons 
of the Exchequer, Eaft. 33 Gar. 2. "$f 

On judgment in error in the Exchequer Chamber, a remittitur 
of the tranſcript to the King's Bench is entered, and-the execu- 
tion thereon iſſues out of B. R. 

Upon a ſpecial verdict, the judgment was in B. R. for the 
leſendant, which judgment was reverſed in the Exchequer Cham- 
r. Beſides the reverſal, that court gives a complete judgment 
for the plaintiff, viz. that be do recover. Carib. 319. ILA. 
Ram. 10. , ; , 1 | , | p 7 I* ih 

Judgment for defendant on demurrer was reverſed in the Ex- 
dequer Chamber z and judgment that the plaintiff de recover, 
was given, &c. But becauſe that court had not power to 
ward a writ of enquiry, it was ſent into B. R. for the execu- 
tion of that writ, and thereupon to give final judgment. Vid. 
larth. 319, £4. Raym. 10. And authorities there cited. 

lf error is brought by many in the Exchequer Chamber, and 
ſome die, a remittitur ſhould be entered to warrant execution in 
J. R. againſt the ſurvivors. , Cartb. 239: | | 

If a writ of error abates in Cam. . or is diſcontinued, 
there muſt be a remittitur entered in B. R. for without ſuch re- 
nitlitur it cannot appear to the court of King's Bench, but that 
the writ of error is ſtill depending in the Exchequer Chamber, 
But if it appears that a remittitur was entered, the court will 
tot examine into the time of the entry. Carth. 37. 

On a writ of error into the Exchequer Chamber, a ſcire facias 
ad audiend. errores was awarded, , returnable on the 11th of May z 
nd there being no ſuch day of adjournment in Cam. Scacc. it 
"s held to be a diſcontinuance; and that a writ of error quod. 
"am vobis lies not in Cam. Scace. which, has its power by 
latute, and can only reverſe or affirm the judgments of B. R. 
ud remand to the King's Bench for execution; and when the 
Maintiff in error there is nonſuited, or the writ is diſcontinued, 
bey have no more to do with it, for they have no record before 
dem, but it remains in the King's Bench. And though ſeveral 
hecedents were produced _ writs of error coram vobis, Sc. 

| b 2 were 
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were allowed, yet, 2s thoſe paſſed without debate, no regard 
was paid to them, Cre. Jac. 620. Joe 36% 

Error. of a judgment in Bñ. R. into Cam Scacc. infancy af- 
ſigned, and appearance by attorney below, defendant in error 
pleaded in nulla ef er ratum, and prayed the judgment to be 
affirmed. © On argument, all the juſtices and barons” agreed, 
that error in a could not be aſſigned, nor was it examinable 
in the Exch:quer Chamber; and that in nullo eff erratum was in 


the nature of a demurrer to it, and that judgment ought to be 8 
affii med ; upon which it was moved, that the plaintiff in error in 5 
might diſcontinue his writ, upon payment of coſts, which was aQtic 
granted niſ, and afterwards made abſolute; But afterwards, only 
upon affidavit that the coſts were taxed, and had been demand- of er 
ed, and that the plaintiff in error refuſed to pay them, the rule If 
for diſcontinuing the writ of error was diſcharged. The cauſe is re 
was agnin put into the paper, and the judgment affirmed, Ree WW the f 
v. Sir John More, Bart. Com. Rep. 597. ler it 

In treſpaſs 300 J. damages were recovered, and error vu gina! 
brought on the judgment in Cam. Scacc, pending which, -plain- | 
tiff brought an action of debt on the judgment; and by all the and i 


Judges, except Keehnge, it well lies, for the record itfelf is 
yet in the court, and the writ of error is a ſuperſedeas. only. 
r Lev. 153 | ; vg 

A judgment in C. P. was affirmed upon a writ of error in 


B. K. and a 4 facias was brought on that judgment, and bir 
plaintiff obtaiffed judgment. And it was held, that no writ of 5, 3 
error lies thereon in the Exchequer Chambry, becauſe the record Ert 
was not in B. R. by bill, as the ſtatute requires, but by / L 
error. 3 Salk. 148. | eh 4 7g dealt. 
Plaintiff had judgment in an action on the cafe in B. R. W. 
defendant brought error thereon in the Exchequer Chamber, and : diy 
plaintiff non profſed defendant's writ of error. Defendant then crdin 
tendered plaintiff the debt and coſts in the original actian, 'who Wi chery 
refaſed the fame, unleſs the defendant would pay inter and BW nent 
coſts ; and ſued out a latitat on the judgment. Defendant then eu 
moved B. R. to ſtay proceedings. Per Cur. Plaintiff is en- v app 
titled to intereſ occationed by the delay, but no coffs. Rabe bim p 
counſe 


v. Birch. Mich, 26 Geo, 3. Sed vide Dougl, 721. aliur. 


25 
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THE court of parliament is the ſupreme court where an- 
ciently cauſes of great conſequence, as between the mags 
rates regni, were heard and determined. Hence the lords is the 
dernier reſort to which a writ of error lies; and therefore, if a 
writ of error be brought of a judgment in the King's Bench, 
into the Exchequer Chamber, and there the judgment is reverſed, 
yet a writ of error lies of ſuch-judgment into parliament, and 
the lords may reverſe ſuch ſecond judgment. 
So, a writ of error lies into parliament upon a judgment given 
in B. R. upon 's ſuit originally commenced there, even in 'thoſe 
ions mentioned in the ſtat. 27 Eliz. c. 8. for that ſtatute 
only gives the party an election in thoſe actions to have the writ 
of error returhable in the £xehoqner Chamber. 
If the ſuit is by original in B. N. in all caſes, 4 weit of error 
u returnable in parliament; for the ſtatute of EA. only gives 
the party an option to proſecute error in the Excbuer Cham- 
tr in the ſeven actions therein ſpetified, if ſuch actions were ori- 
ginally commenced in B. R. | | | 
The writ of error is obtained of the cur/it:r, as in other caſes, 
and is made returnable, if the parliament is ſitting, immediately; 
or, if the parliament is prorogued, then ad proximurt parka» 
nent um. ein *7-Q ; 360003} WSU 1h: us 
If error is brought on a judgment in B. R. the chi juſtice 
conveys the roll, with the tranſcript, to the Horſe of Lirds, and 
leaving the tranſcript there, takes back the roll. 4 Taff. 21. 
Dy. 375. 4. 1 Kol. 757. J. 20. Cre. Fac. 341. Godb, 247. 
rror does not lie from the court of Exchequer into the Houſe 
f Lords immediately, for the Exchequer Chamber Igterpoſes. 
balk, 511. 4 Jul. 21, 31 Eqw. % 
When the tragſtript is brought in, a peer moves the houſe for 
iday to be given the plaintiff co aſſign his errors, which is ac · 
cordingly ordered, and of which the plaintiff muſt take notice ; 
oherwiſe, the tranſcript will be remitted. Upon the affign- 
nent of errors, the defendant joins iſſue in nullo eff erratum, and 
dereupon another motion is made by a peer for their lordſhips 
v appoint a day for hearing the Errors. On the day appointed, 
h parties attend with their counſel ; but no more than two 
cunſel will be beard on each fide, 8 
To regulate the proceedings in error returnable in parliament, 
de lords have made ſeveral ordeis; and firſt, by Ordo Dom. 
rec, die Ven. 13 Dece 166. 054 1 
Foraſmuch as upon writs of error returnable in this high 
Uurt of parliament, the parties therein often deſire to delay 
Bb 3 juſtice, 


374 Ot Erro. 
Of proceeding in Error returnable in PAR Lia- ( 
onthe MENT. "= 


juſtice, rather than to come to the determination of the right , 
of the cauſe; It is therefore ordered, by the lords ſpiritual 4 


and temporal, in parliament aſſembled, that the plaintiffs, in all cs 
ſuch writs, after the ſame and the records be brought in, ſhall C 


ſpeedily repair to the clerk of the parliament, and proſecute the ti 
writs of error, and ſatisſy the officers of this houſe their feez WM |. 
juſtly due, unto. them, by reaſon of their proſecution of the ſaid 
writs of error, and the proceedings thereupon ; and further, the 
ſhall aſſign their errors within, eight days after the bringing in of 
ſuch writs with the record;y and if the plaintiff makes default 
ſo to do, then the ſajd clerk, jf: the defendant in ſuch writs 
require it, ſhall record, that: the plaintiff hath not proſecuted ( 
\ his writ of error; and that the houſe do therefore award that this 
ſuch plaintiff ſhall loſe his tit, and that the defendant ſhall go Wi : 4 
without day, and that the record be remitted ; and if any plain- plex 
tiff, in any writ of error, ſhall alledge diminution, and pray a WW mad 


certiorari, the clerk ſhall enter an award thereof accordingly, art. 
and the plaintiff may, before in nullo e/{ erratum pleaded, ſue dere 
forth the writ of certierari in ordinary courſe, without ſpeciz] orde 
petition or motion to this houſe for the ſame z_ and if he ſhall 
not proſecute ſuch writ, and procute it to be returned within ten 4 
days after his plea of diminution put into ibis bouſe, then, unleſs he U 
ſhall ſhew ſome good cauſe to this houſe for the enlarging of the Wl poin 
time for the return of ſuch writ, he ſhall,Joſe the benefit of the Wl ceed 
ſame, and the defendant in the writ of error may proceed as if lords 
no ſuch. writ of certiorari were awarded. the þ 
And by Orde Dom. Precer. die Marti, 19 4prilii 1698. . 
The houſe. taking notice, that upon appeals and v may 
error, there have been of late ſeveral ſcan 8 frivolouz il fo 
printed caſes delivered to the lords of this bouſe ; for. preventing Bi ce | 
whereof ſc the future, it is this day ordered, by the lords ſpi- BN mall 
ritual and; temporal, in parliament aſſembled, that no perſon If + 
whatſoever do preſume to deliver any printed caſe or caſes to any A 
lofd of this houſe, unleſs 1000 caſe or caſes ſhall. be ſigned by one BY by td 
or more of the counſel who attended at the hearing, of the cauſe of tn 
in the courts below, or ſhall be of counſel at the hearing in this Wi biet 
houſe : and this order to be added to the roll of ſtanding orders, Bl «4 , 
and affixed on the doors of this houſe, and the courts in ,- (c,., 
minſler,., e . . 7 1 A 
And by Ordo Dom. Procer. die Mercur. 22 Dec. 1703. zoth « 
Upon conſideration of the great inconveniencies ariſing by . 


motions and petitions for putting off cauſes after days have been 
E | 8 , Mr 8 | appointed 
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zppointed for hearing thereof; It ĩs by the Jords ſpiritual 
and temporal, in parliament aſſembled, that when a day {hall be 
appointed for the nearing Any cauſe, appeal, ar,writ of error, ar- 
gued in this houſe, the ſame {ball not be altered, but upon pe- 
tition 3 755 that Ten in Frags was be received, uns 
leſs tro days notice thereof be given to the r/e party, of whi 
notice oath ſhall made at he bar of this . it is — 
he ordered, that this order be added to the, rell of ſtanding 
orders, . n 3910193. 00209 202 1% hho P 
And by-Orde Dom. Procer, dis Vencrit, 21 Fob: 177. 
Ordered, that in all caſes upon writs of error depending it 
this houſe, when diminution hall be at any time alledged, Fr 
2 certiorar{ prayed and awarded before in nulls off crratum 
pleaded, the clerk of the parllaments ſhall, upon requeſt to him 
made, give a certificate that diminution is ſo alledged, and a 
rtiorari prayed and awarded thereupon, And it is further or- 
tered, that this order be entered on the roll of the ſtanding 
orders of this houſe. «DEPT | Kine 
And by Ords Dom. Procer. die Sabbatis, 2 Mart. 1727. 
Upon report from the committee of the whole houſe, ap- 
pointed to take into conſideration matters relating to the pro- 
ceedings on appeals, and writs of error; It is ordered, by the 
lords 1 and temporal, in parliament 'sfſembled, that at 
the hearing of cauſes forthe future, one of the'counſel for the 
pellant hall open the cauſe, then the evidente on their fide 
hall be read, which done, the other counfel'for the appellants 
may make obſervations on the evidence; then one of the bun- 
ſel for the reſpondents ſhall be heard, and the evidence on their 
ide to be read, after which the other counſel for the reſpondents 
ſhall be heard, and one counſel only for the appellants to reply, 


If the parliament is diſſolved, the writ of ertor is abated, © 


A writ of error returnable in parliament, was difcontitived 
by the prorogation ; another writ was brought feed the laſt day 
of the ſeſſion, viz, 1 March, returnable 19 Nov. the day to 
which it was pror Tue court reſolved, that though the 
irſt writ was not diſcontinued by any act of the party, yet the 
cond writ ſhould be no . Vide 1 Vent. 31. 

A writ of error teſted 30 Nov. returnable in parliament the 
5th of April next, the day to which parliament was prorogued. 
ber Hale, The lörds have lately declared, that prorogation 
toes not determine a cauſe depending in parliament by writ of 

| Bb4 error 


1 2 


* 4 ® — 
— — —— = 


- 
— — o 


3 * 


— 


— — —— 2 
=, ms WS a. SET 
-” 


— — 


— 


—— 


— Aa. act; 


2 A i. 2 — Y r 


. 


— 
— — 


— — m 
— — — 


23 
—— — — >> 


— ——— p — — — a 


— — n= —— YE 
** 


376 Ot Erro 


Of ptoceeding in Error returnable in PAR LTA. Of 
| | MENT. 


error 3 but that comes not to this cafe, the writ not being Fl 
returned. A writ of error returnable at the next parliament is 


not good; but otherwiſe if they are ſummoned or prorogued to that 
a day certain. A'writ of error bore teſte 10 Nov. and returns mul 
able 1 Nov. next follnwing, and the record was ſent into the Ex, 3 S 
cheguer Chamber, and a mittimus indorſed upon the roll here ; B 


and it was reſolved, that execution might be taken out, becauſe lie j 
of the long return. 14%, That though there were 4 mittinu; but 
upon the roll, yet the record remained here until the return of 8 
the writ to all purpoſes. In the opinion of the court, the writ Wl 7 
of error was no ſuper ſedeos but bey would make no rule, be- 72 
cauſe not judicially before them ; but that the party might take give 
out execution if he thought, fic 3 And then if the. other, fide erroi 
* bor! a ſuperſegeas, they would reſolve the point, 1 Vu. july 
, #40 prong eros 
If a writ of error be brought, in the Zxch.quer Chamber, and may 

that being diſcontinued, another js brought in parliament, this be r 
ſecond writ is a ſuper/edeas, But if a writ of error be brought in Carti 
parliament, and that abates, and the plaintiff brings a — this 
is no ſuperſedeas, becauſe it is in the ſame court. 1 Vent. 100. 
A writ of error does not determine by the procogation. of the 
patliament. 2 Ley. Orton un abilu » « a " ut 
Error of a judgment in F. R. for defendant, into. dam. Pa. 
and the judgment was reverſed, and the record was:remitted 
into B. R. whereupon the plaintiff, moved B. R. far a new 
judgment. Per Cur. A new judgment cannot. be given bete 
contrary to that which. is already given; the ſame court which 
reverſed muſt give a new judgment. Philips and Bury. Carib. 
2177 La. Raym 9, IO, AM a4 '\ 4 4 
If judgment below was given for the defendant, upon dm. 
rer, and the judgment be reverſed, whereupon a uit of enquiry p tl 

ecomes neceſſary in ſuch caſe, as the lords cannot award a writ down 
of, enquiry, the record is remitted. to B. . for them to awa'0 rer. 
the writ of enquiry, and upon return, thereof, then to give bn 2rd 1 


judgment. Fiat 1649, 
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of proceeding in | Error con NoB1s, and Error 
"CORAM. ' VOBIS, 


[S benenh the a ity. of — Houſes, of He . being 
K the ſuprem 1 to try matters of fact, and for 
5 that re «ſon errors in fac? of any judgments in the King's Bench 
mult be redreſſed there, agg, not in e Knolls caſe. 
Salk. I 0. 71 10. 
But 4 a judgmeot in criminal cles, in B. R. error will 
lie in the ſame court, whether the error be in fad, or in law z 
but it lies alſo in parliament. : 3 Salk. 111 
80 har @.] udgment in Z. E. be efronequs in matter bf 


a7 onl —_—_— a writ of error coram nobis 
g 2 may * 2. A in B. R. wbete the judgment was 


on af the ee reverſing 6: is nat roverfiagrbvir goa 
u ment, 
his writ of error is EI in court by the ſecondry, 1 
may be allowed in vacation by the 42 —— it is ſaid to 
3 1 of execution without N of the court. 
t 
42 Ratutes requiring bai in erer do not extend tothis ork 
error, 
When the ww is allowed, and notice thereof given, the de» 


to aſſign errors: upon. ſervice of which he muſt immediately 
aſſign errors. Upon, —— aten of error in fat, if the error 
in fa@ is affignable and well aſigned, the deſendant may con- 
4 it, Salk. 268. —But a geſend ant: can never confeſs error in 

But if the error in fact is not well aligned, the defendant may 
plead thereto, upon which the parties are at iſſue in ac ; and 
that muſt be tried by a jury, The record for trial is chen made 
up the ſame as in. ather. caſes, and either, party may carry it 
down ; and in ſuch caſe, if the iſſue is found ſor the plaintiff in 
rer, he muſt move to put the cauſe in the paper for argument, 
7 then upon producing the paſtæa the court will give — 
of reverſal. | 

But if the error. in fad aſſigned, is not aflignable for error, 
then the defendant may join in ulli ef erratum, which is in nature 
of a demurrer, and the ſame is argued in court as in other caſes. 

Where matter of fact is inſufficiently alledged, in nulle eff erra- 
tum is a demurter.— So it is if matter of ſadk is is alledged againſt 
the record. But if matter of fact is well ſet ſorth with matter 
of law, it is a demurrer as to the doubleneſs, but that muſt be 


Ln to reverſe that judgment; for error in fad is not the 


ſendant in error ſhould. move for @ rule to compel the. plaintiff 


ſpecially aſſigned; or otherwiſe, upon in nullo of erratum 
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Of proceeding in Error coRam NoBI1s, and Error 


cConRA VOBIS, 
pleaded, the matter of fact will be confeſſed, and the matter af 


law teferred to the judgment of the court. 
Error corom vobis, and infancy affigned, a ſcire facias ad audi- 
endum crrores, and ſtive feci returned ; but defendant did not 
appear and 


join in error; on which plaintiff applied to know 
what to do, The court directed him to put. it in the paper, 
without taking out any rule to join in error; and when it N — 
on, the judgmeht was reverſed. Thatcher v. Stephenſon, Stra. 144. 
Error in C. B. infancy affigned. Doubt del court, and feighed 
Hae, which was found for plaintiff in error, and the judgment 
was reverſed on return of the peea, upon motion, without argu- 
ment in the paper, but within a day or two after, Oſborn v. Bar- 
Ting tan. Stra. 117. 1 ” TE 21 -4 ub 
In F. N. B. 21. it is ſaid, N the ſame 
term it is given be reverſed in B. R. without a writ 4 
though a judgment in the Common Pleas may: but there no 
foundation for this diſtinction. Moor, 186. pl. 332. Tele. 157. 
Pop; 181. For during the whole term in which any judicial 
act is done, the record remains in the breaſt of the judges of the 
court; and therefore the roll is alterable during the term, as they 
ſhall direct. But when the term is paſt, the ift the record, and 
- admits of no alteration.” Cv. Lit. 260. ä : 
Wben a record is removed upon error brought from C. J. ot 
other inferior court, into B. R. and the ſame writ of error is 
quaſned for any other fault than variance, error coram vobis lies in 
the ſame court to which the record is removed, Co. Ent. 289. 
1 Stra. 607. and in ſuch caſe ſuch writ of error is the only writ 
that can be bad. Jbid. Ld. Raym. 1403, © Ay 
When errors are affigned, and afterwards that writ of etror 
is diſcontinued, the 'plaintif} in error may have another writ 
guod: caram vobis refidend,” and upon this new writ may affign 
other errors than thoſe he aſſigned before, either within or 
without the record, and is not bound to the ſame errors, 
This writ of error coram vobis recites the former writ of error, 
and muſt recite it accurately ; for where fuch writ recited the 
former writ to be returnable coram nobii, where it was before 
the king, and the late queen, it was quaſhed *» Ld. 151. 
Carth. 370. Sed vide of Amending Writs of Error, 


| This 
> : - K — — — — b 

* But the writ was quaſhed for another reaſon, wis. that the writ 
of error was brought to defeat a judgment, and therefore it ſhould 


not have a favourable conſtruction; although in the ſame caſe it v3 
| | 10uUNeds 
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of proceeding. in Error, CORAM. NOBIs, and Error 
CORAM  VOBIS. _, | 
This writ of error muſt be entered upon the ſame roll with 
the firſt, that the court may ſee all together. 
If a writ of error quod coram. vobis is brought after abatement 
ir diſcontinuance of a writ of error quod coram nobis, no bail is re- 
quiſite, becauſe none was required in the writ of etror coram 
But if error coram vobis is brought upon diſcontinuance, Ac. of 
2 writ of error upon a judgment of G. H. or other inferior court, 


y 


it ſeems new bail is requiſite, Vide Carth. 369. and L4, 


13 4 


If a writ of error once good, abates by plea or death, the 
inferior court cannot proceed ; but the ſuperior court and party 


may have' a new writ gued coram vobis refidet but where the 


writ is ill, no few pit coram pad 7. be had; as where the 
writ was to remove a judgment quad fuit in curis no/tra, 'where 
Error coram vobis lies not after an affirmance of à judgment, 
except in eaſe of error upon a fine in C. B. after afficmance 
thereof in B. R. Salk. 337. alhoug in this caſe of a fine +, the 
tranſcript is only tranſmitted into B. R. upon error brought. 
Error coram vobis does not lie in B. R. after error brought in 
Cam, Scacc, and judgment affirmed, Becauſe, before the ſtat. of El. 
Z. R. could not examine its own errors in fa, after an affirm- 
ance in parliament z and the Exchequer Chamber is now in the 
ame degree with regard to B. R. in thoſe caſes within the ſta» 
ute, as the parliament was before, and is now. Vide Stra. 690, 
Error coram vobis lies not in the Exchequer Chamber. 
On a judgment on ſeire acias in B. R. againſt bail, they 


brought error coram nobis refidend', and for error aſſigned matter 


of fat, contrary to the ſuggeſtion of the ſci. fat; upon which 
iſue being taken, and found for the plaintiff in error, ſhe 
moved that the judgment might be reverſed. Per Holt, A writ 


of error will got lie in this caſe, but an audita guerela only; 


tecauſe the fact aſſigned for error is in the ſuggeſtion of the writ 


—_— 


1— — 


nfiſted, that according to a grammatical conſtruction, the relatives 
ud veib being in the plural number, the clauſe would extend to the 
queen as well as the king. | * 
+ If on error brought into B. R. of a fie in C. B. and the ſame is 
verſed, a certiorari goes for the foot of the ſiae, and it is cancelled in 
J. R. If it is affirmed, the tranſcript is remitted iato C. J. becauſe 
J. R. has no chiregrap ber. 7 
| 3 5 itſelf, 


Cro. El. 185. 281. 
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| & 188 


Writ of ettor in the Excbegier Chamber, upon 4 judgment i 
B. R. and error in fat aſſigned; which not being affignadle 
there, that court affirmed the judgment, and. the record of 


„ . 


afliccuation Yeing, tranſtitiod ines; eee 
another Writ of error there corgm vobis re dend nd i 


cution. But the court would not allow it; becauſe the judg- 
ment being affirmed in the E * he Chamber, tr il. in 7 It 
dicatam, 1 ent, 10 7. 2 Lev. 3 „ 3 Salk, 313 i ks von 
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Of proceeding i in Error TAM WAN. 


A Writ of * tam in redditions judicis quam in adjudicetione 
executi a writ of error brought by 0 (a 25 

facias again aft (bem „ and award of execution thereon) 
judgment AT them, and the execution awarded. 
for they cannot have error of the principal judgment, Vide Cre. 
Car. 481. 2 Leon, 101. Cre. Car. 501. 

Nor can the bail join with the principal in error. Palm, $67: 

This writ of error 'recites the judgment againſt the principal, 
but alledges the error in the ſecond judgment, and i in the Execu- 
tion thereof to the damage of the bail, 

For error in fa? the bail are  reliovable by anda uu. 
Velo. 1 unt 

Bail doegdt a writ of error tam in redditione z in the 
original action, quam in adjudicatione — And it was 
quaſhed, becauſe bail. cannot have error on the PRIN 
ment, Carth, 447. 

After an award of execution a gainſt bail, on a os 
in error, they brought a writ of — as to ſuch award of — 
tution: the plaintiff moved for leave to take out execution ſor 
vant of bail en the writ of error brought by the bail, and ob- 
tained a rule to ſhew cauſe; which was afterwards diſcharged, 


20 bail in this caſe being required. Barnes, 194. 
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Of quaſhing and amending Writs of Error, of 
Abatement, Diſcontinuance, Simmons, and 
. Severance in Error, and of amending Judgments 
after Error brought, &c. n 14411 Age $4, 


Writ of error was not amendable at commen;law, nor by 

L any of the ſtatutes of amendments and jeofails, till the 
5 Geo, I. c. 13. for all amendments are granted for the ſupport 
of judgments; but the principal deſign of writs of etror is to 
reverſe them. Ld. Raym. 71. t. ah 20} of TOR: 
But by the ſtat. 5 Geo, 1. c. 13. it is enacted, “ That all 
« yrits of error, wherein there ſhall be any variance from the 
<& original record or other deſect, may and ſhall. be amended, 
„and made agreeable to ſuch. record, by the reſpective cours 
1 2 writ or writs of error ſhall be made returnable, 
« oc,” 7. W. x 

No coſts are to be paid on any amendment of writs of error, 
purſuant to this ſtatute z but if the writ of error be quaſhed, the 
defendant in error ſhall have coffs. Fitzgib. 20m. 

If a writ/of ertor is amended-in B. R. new bail ſhall be given 
to the amended writ in C. B. and the plaintiff below. ſhall not 
take out execution for want of bail. 2 Black/. Rep. 1067. 

Error of a judgment in C. B. in an action there by a ſeme ſole, 
To the ſcire facias quare executio. non, the plaintiff in errot 
pleaded in abatement, that the defendant in error -was married 
ſince the judgment, and before the iſſuing of the ſcire facias; on 
which defendants in error moved to quaſh their own {cz. fa. and 
the other ſide inſiſted upon coſts. Per Cur. It is the ſame in 
a ſcire facias as in an action, where you plead in abatement, 
and plaintiff's writ is abated, he pays no coſts. Had there been 
no plea in abatement, and the party had moved to quaſh his own 
writ, we ſhould have made him pay coſts, The writ was 
quaſhed without coſts. Pocklington v. Peck. Stra. 638. 

A writ of error was returnable before any judgment given, 
and on conſideration, it was held to be ſuch a fault as is not 
amendable by the 5 Geo. 1. Stra. 807. . 

There was a variance between the writ of error and the 
record; and as it flood in the paper the court obſerved it; but 
neither party would move to amend it, for fear of paying coſts. 
Upon which the court faid the ſtat. 5 Geo. 1. c. 13. would 
' warrant their amending it, which they did without colts. 
Gardner v. Merratt. go2. Ld. Raym. 1587. 

Error was brought by B. to reverſe a judgment given againſt 
him in C. P. after verdict in ejectment, wherein he was de- 


382 


ſendant. 


+ 


Ot Erroz; or; 383 


Of quaſhing and amending Writs of Error, of 


Abatement, Diſcontinuance, Summons, and 
Severance in Error, and of amending Judgments 
after Error brought, &c. 


fendant, The writ, was ted 2 of Od. and. returnable in 
tight days of St. Martin in Mich, followipg. And by the record 
certified, the judgment appeared not to be given till Hilary 
following. - W hereupon it was cleatly held, that the record 
was not removed by this writ of error. Then it was moved; 
that the writ of error might be amended by the 5 Geo. 1. c. 13. 
but upon reading the ſtatute, the court were of opinion it could 
not be done; for it would be to amend the writ,, contrary to 
the truth of the caſe, as the judgment, in fact, was not given 
till Hilary term; and therefore, this was not ſuch-a variance as 
was intended to be amended by that aQ. LA. Raym. 1531. 
Stra. 807. „ , n 

A writ of error cannot be quaſhed till the tranſcript is re- 
turned and filed. Ld. Raym. 329. Ante 

A writ of error was quaſhed becauſe all the proper parties were 
not plaintiffs, Ld. Raym. 71. | 1 | 

A writ of error on a judgment in B. R. returnable in the 
Exchequer Chamber cannot be quaſhed in B. R. Dougl. 336. 

A writ of error tam quam may be quaſhed as to one Judgment, 
and ſtand good as to another, if it ſhoyld be brought for error in 
the principal judgment, as well as for error in — x6 
mtionis, which is wrong. Ld. Raym. 318. 

Judgment was againſt A. and B. executors z a ſcire fieri en- 
quiry was awarded, to which a deugſſavit againſt A. was te- 
turned ; and upon that devaffevit judgment was given againſt 
4. upon which judgment, A. ſued a writ of error without 
naming his co-executor to reverſe the principal judgment, and 
iſo the judgment upon the deva/iavit againſt himſelf; and be- 
Guſe he alone could not fue error upon the principal judgment, 
the writ of error was quaſhed as to that, and ſtood good a8 to 
the other part. bid. | 

A writ of error of. a judgment on a recognizance was quaſhed, 
becauſe it was in adjudicatione executionis judicii. Ld. Raym. 
53. for it ought to have been in adjudicatione executionrs ſuper 
og nitionem. | | b ; 

So quaſhed for variance in the ſtile of the court. Ld. Ram. 
[04, | Py | = BY „5 
If one brings exror. without the other, who ought to join with, 
lim, though the writ ſhall be quaſhed, yet the record ſhall be 
moved by it. Ld. Raym, 1403. Such writ cannot be 

| ameaded ; 
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Of quaſhing and amending Writs of -Ertor, of 0 


Abatement, Diſcontinuance, Summons, and 
Severance in Ertofr, * of amending Judgments 
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Ys 1 i 


amended; Ld. Raym. 1532. — in this caſe ſaid, that te re jus 
cord is not removed by ſuch bad writ of error,” ID oc 
Cofts upon quaſhing writs of ertor are to be given in alſeaſes 
Stra. 606, are 
The court will not quilt 2 writ of error on motion, though to 
it appears to be brought '1wenty-ning 'ycars after the judgment, Wi Le 
and the ſtatute reftrains the party to nn) years'; | becable if ma 
they did, it would deprive the plaintiff in error of the benefit 4 


— replying to the exceptions in the ſtature. Higgs. v. Evan, 
tra. 8 5 

Several judgments were againſt three executors, two of whom 
only joined in bringing error, and bad. 1 Wil. 88. 

No perſon can bring error to reverſe a 2 who was 
not a party or privy to the record, or who was not injured b 
the judgment, and therefore to receive advantage by the reverſal. 
Rol. Abr. 747. Dy. 90. | 

So error does not lie ind any but him who was party of 
— to the firſt judgment, his heirs, exec utors, or admini- 

rators, Rot. Abr. 747. 9 Hen. 6. 46, Cc. 

If a writ of error abates by the act of the party, execution 
— » Stra. 1015. as where a writ of error brought by a 

le abated by her marriage; and then ſhe and her huſband 
—— a ſecond writ ; the court gave leave to take out exe- 
cution, it being a delay by the act of the plaintiff in etfor. 

If there are Ker plaintiffs in one writ of error, the death WW Jupe 
of one abates the writ of error, becauſe thete cannot be any baten 
judgment according to the writ ; but if there are ſeveral de- 
fendants in error, and one dies, it is otherwiſe, for they are not outlaw 


named in the writ, Ld. Raym. 244. * nc 
A writ of error does not abate by the death of the cefendint Tn. 
in error. Ld. Raym. 439. Salk. 246. but otherwiſe if the Wh 
plaintiff die. Sir H. Thynne v. Corie. 1 Vent. 34. A feire ſacias 
— errores went againſt the executor, when the defehdant 7 


in error died. Vide Barnet, 432. 

If the plaintiff in error dies before errors aſſigned, the writ 
abates, and the defendant in error may ſue out a — acras to 
revive the judgment againſt his executor, c. de die 
after errors afſipned, and a joinder in error, it — not abare 


the writ, and the defendant in error may ang” ta get the 
judgment 


Of quaſhing aud amdhding: Writs of Error, 
—— — gow Summons, 5 4 
Severanee in Error, a of amd om 
after Error brought, &c. * J 


J affiemedy but muſt then revive ie paint the 2 
Fe. of the plaintiff ĩa error.“. 
Afcer the record removed from. G. 8. ue B. R. by writ of 
ror, defendant died, and the plaintiff moved in C. B. for leave 
to take out a ſc; fax againſt defendant's executors; Bur on 
bewing Cauſe, the rule was diſcharged. The record being re- 
n whe lingroper"in that eur, 
1 . 10s JW WT 
So a writ of error doee not zbate by the death of the defend 
nt in error after in nu of Avaturr pleaded,” Ld. Raym. 1295. 
Entry of difſeiſee, pending u writ of error, abateb it. Ld. Rayn. 
476.—An abateable writ is abated as to 2 ſtranger. bid. 
Where a writ of error abates by motion, the court muſt be 
nored to take out executiony but otherwiſe if for variant, 
dat. 266. But now if the writ varies: 2 c. it 
$ amendable by 5 Geb: % I 
If.a — þ abates ot difcontinves by ths at and default 
of the, party a ſecahd. tit · hall wy 1 Laus. Kb. 658, As 
12 2 5 be + not have a writ of error 
in, Salt. 29. ph. A L. . | 
But — of error abates ena of God: or the law, n 
kcond-writ- of error will de.z ſuperſedes, As where a writ of 
ic. wor abated by the death of the lore chief juſtice Fler, and n 
| —— — — and al Apr ora held 
ith per ſedeas, Keb. 658; a ſetond writ is upon 
ny i Ontement of the firſt-writ of error by death, 
my Three join in bringing # writ of error, the defendant pleads 
not WI lawry in-abatement as to one of them; but the court he 
. F compellable to join. 
Int 15m. 
he Whete-tws join in a-wtit of error, and one vill not 
cis ots, the court will give the other time to ſummon and ſever, 
int ra. 783. For if judgment is given againſt two, both ought 10 
| pin in error but if one dies aſter judgment, error may be brought 
y the ſurvivor-withoat-the execuror of the other, Stra. 234. 
1 to If one plaintiff aſſigns errors, he moſt do it in the name of 
gie except where the others art ſevered. Mod. wn . 


bare IH after a writ of error brought by two, and to a ſeire faciay 

t the 33 non one only appears, ſummons and ſeverance 
| « iv, | 

"MI Yor. II. 1 Cc A. ſued 
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HA. ſued B. in the Common Pleas in Ireland, and tecovered- 
A. died, and his executors took out a ſcire fatias guar ar, nm, 
to which B. pleaded payment, and found againſt him, with 
6d. damages; and the judgment was, that bey ſhould have 
execution of the debt and damages afoteſaid, and alſo their 
cofts and expences, &c. and for ces de increments, B. brought 
error in B. R. in Ireland, and only one of the executom ap- 
peared to the writ, who alone ſued out the ſcire facias quite ex. 
non in B. R. there; and yet, that court affirmed the judgment 
of C. B. for both, and adjudged, that both ſhould recovet.— 
On which B. brought error into B. R. here, and thouph — 
1. Objection was taken that the court below had given damage: 
for the non-payment, whereas damages cannot be given in a 
ſci. a. — And 2. That the c. fn. in B. R. in fila vn 
prayed by one executor - only;' the writ of error wis 
brought againſt two, and no ſuggeſtion that either yet 
B. R. in England affirmed the judgment. And as to the firſt 
objection they ſaid, „that the being damnified and put i to coſts 
40 the amount of 6d. was only meant 2s 4 ſounditton- for the 
coſts de incremento; and the judgment is5 that the plaſntifs 
ſhall recover 171. 14s. 8 d. for their coſts and expences,'&e.— 
To the ſecond objeCtion, The ſci, u. quare,” & iu. pro- 
ceſs to way the plaintiff in error in to aſſign error; and whe 
came in and afligned errors, he waived any objection, and 10 
mitted the one executor to be ſufficierit-to call upon bim te 
aſſign eriors ; and from this we ate to preſume; that the'off 
executor is dead: And though a writ of error by ene alone, upo 
a judgment againſt two, is not good, it is upon secount of th 
inconvenience that would at iſe from a perpetual delay of ex 
cution, if every defendant might bring a writ of error by bim 
ſelf; but that reaſon does not hold in this caſe, where the 
executors are defendants in error, and not plaintiffs, "Kin v 
Coflello, Burr. Rep. 4 pt. 1789. SOD. 
In an action for ſlander, verdict was for the plaintiff as be 
one ſet of words, and for defendant as to the other. And 
_ error. from C. B. into B. R. the errors aſſigned were, that the! 
ought to have been a judgment for defendant as to the wold 
of which he was acquitted, that he might be able hereafter ' 
plead acquittal in bar of another action; and that the plain 
ſhould have been amerced pro falſo clamere as to ſo much. Ib 
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court of F. R. thought the judgment inſupportabley but allowed 
the deſendant in error to move the. court of. C. B. for leave to 
amend the record by the verdict, which was granted on à rule 
to ſue eauſe i and then H., R,amended the tre which had 
2 and affirmed. the judgment. Smith v. Fuller, 
tra. 786. 8 r Ab n APO aw 
After error in Cam. Scacc. from B. R. the. tranſcript as 
brought back and amended in B. R. by the original record 
there z/ and it was held n to make the amendment in 
B. R. becauſe this differs from the caſe of à it of error from 
C. B. into. R. ſor C. H. ſends- up the ve record, whereas 
g. R. only ſenda the tranſcripts, Rutter v. ene. Stra. 2. | 
Plaintiff's attorney, after a writ of error brought. artfully, 
telayed::ſigning the final judgment till the wit, of error Was 
pent, and then brought. an action of debt upon the judgment, 
The court ordered proceedings in the action upon tho judgment 
o be ſtayed, and a new writ of error to be brought at plaintiff's 
attorney's expence. Arden v. Lamicy. Barnat, 250, 
After errat brought on a judgment againſt an executor de 
benis profiriicy and in nulls off erratum pleaded; and on argument 
theteon in Cam. Scacc. it was: moved in B. R. to amend the 
judgment by making it de bonit tgflatarit ii, &c. et de bonit pro- 
pris ſj non, Hr. And the amendment was granted contrary to 
La. Raym. 182. Short v. Coffin Exor. Burr, Rep. 4 Pt. 


79 <1 | 

4 debt upon a mutratus, judgment was entered up as of Hil. 
1700, whereas the borrowing appeared to be 2 April, 1701. 
Error being brought to reverſe this judgment, defendant in error 
moved to amend the judgment by the paper-book ſigned by the 
maſter, which was the 2 Jan. 1700. Et per Cur. It may be 
amended, for it is but a flip of the clerk, who ſhould have pur- 
ſued the paper-book ſigned by the maſter, which is authentick 
2 to amend by, Parſons v. Sill. Salk. 51, Vide Cro. 

147. | 

A «EW by non ſum inſorm. was ſigned Dec. the 22, by 
virtue of a warrant of attorney, dated Oc. 31. in Mich. term; 
and the roll was filed generally of the ſaid Mich, term, Error 
was broughtz and afterwards, plaintiff's attorney moved to 
amend the record, according to the fact, by inſerting at the 


top of the roll from the day of St. Martin in fiſteen days in 
ea Mich, 


$88 Df Etro. Ne 


Of quaſhing and amending Writs of Error, of 
Abatement, Diſcontinuance, Summons; and 
Severance in Error, and of mann Judgments 
after Error brought, & . 


Mich. term, Se, to. it the judgment having relation to 
the eſaign day of the firſt return, which would have vitiated it; 
the diy hid in the declaration. on a mutuatus, being Od. 31, 
(the d ate of the warrant of attorney) ; and upon hearing the at- 
tornies on both ſides, in the treaſury in C. B. the amendment 
was ordered. Deacon v. Vivian, Barnes, 7. 
After error brought, and in null off erratum plraded in B. N. 
it was moved in GC. B. to amend: the judgment roll, by firiking 
out, that 10e Plain oupht to reer; and inſerting, that the 
Plaintiff do recover; "which "was ordered on pa of «oſts, 
provided that the defendant do not farther proſecute: his:writ of 
error; but if he proceeds in rot then wichous doſſa Pijler 
u. Blackwell, | Barnes, 7 6 48.4 
Rule to ſhew cauſe, why: finat it -on  verdi@in-C. . 
mould not be amended in particulars, after writ oft exrap and 
record tranſetibed j but the tranſcript-not carried into th King's 
Bench, The amendments were to inſert worde — 
the ſtanding ſorm uſed by the clerks. of the judgmento t ſome 
other little Mmiſtakes which were vitiam clirici; and'to wake a 
nurymay's name” Marſhal, inſtead of Marfell; by the mY 
e. to make the record-confiſtent; ne eee ee 
8 and panel. Barnas, 189. 
A court of eccer ey award venice de 508. Der 
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A Writ of ahn judgment lies where an erroneous judgment is 
given in any 7 an of record, in ln ara 

judges. F. N. B. 18 

If there are no 3 by whom the plaint may be certified 
there ſhall not be falſe judgment, as in a copyhold c 
which, upon an erroneous proceeding, * copyholder — = 
to the lord by petition. F. NV. B. 18. 5. 

A writ of falſe judgment upon a judgment in the ſheriff's 
court, is in the nature of a recordari. F. V. B. 18. a. ö. 

And upon a judgment in another court, not of record, i} is 
in the nature of an accedas ad curiam. bid. 

A writ of falſe judgment may be ſued by any one againſt 
whom judgment i is given, his heir, executor, or adminiſtrator. 

Or by any one who has damages, though the 2 defend · 
ints do not 22 as they ought to do in er. R. Mod. 8 . 

A writ ef falſe judgment at — out of 
** upon application to the proper curſtor. 

Upon the return of the writ and the whole record certified, 

ind not before, the plaintiff ſhall aſſign his errors, F. N. B. 
18, i. I 

And he may have a ſcire facias ad audiendum errores, as in 
or. F. N. B. 18. fo g. Or now he may ſerve a rule as in 
caſes of error. 

Or, if the defendant has day by the roll, the plaintiff may 
ſign errors without a /cife facias againſt bim. 

3 writ of falſe judgment ought to be ſerved in court. 


10. 4. 

4 as Leg ſerved, 4 be a ſuperſaduus to all proceedings 
below. 6 Hen. 7. 15 b. 

Upon two ſci, fa: ad and. errerer awarded, and nibili returned, 

* re feci and default made, the judgment ſhall be reverſed. 

fa writ of falſe judgment abates, or the plaintiff therein is 
nonſuited, the defomtant ſhall have a /cire facias gquare executionem 
wn, F. V. B. 18. g 

If upon falſe . brought, which ought to be ſerved in 
court, and the lord ford refuſes to hold his court, a di/fringas trnere 
ariom goes againſt him. 6 Hen. 7. 16. 6. 

When the pacties are once in court, the ſubſequent proeted · 
ings in faſſeadpwon are the ſame as in error. 

A writ of falſe judgment was delivered to the under-ſheriff, 
but no money was dared or paid for the return; for want 
whereof, the ſheriff took no notice of it, and ehecuted a writ 
le executions Jjudicii, Upon hearing counſel on both ſides, the 
Cc 3 ſheriff's 


T 2. _ 5 rn 
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ſheriff's proceeding was now held to be regular. Per Cur, 
The defendant, if he think fit, may proceed on his writ of falſo At 
judgment. Gale V. Hooker. . Barnes, 199. 5 N 4 


The farm of a writ of falſe judgment and return into C. B. a 
George the Third by the grace of God of Great Britain, France, 
and Ireland, king, defender of the faith, and ſo forth. To 
the ſheriff of Berks, greeting. If C. D. ſhall give you ſecu- 
rity that his ſuit ſhall be profecuted then in your full county, 
cauſe the plaint to be recorded, which was in the ſame 
county without our writ between A. B. and the ſaid C. of a 
certain plea of treſpaſs. on the caſe done to the ſaid 4. by the 
ſaid C. as it is ſaid, wherein the ſaid C. complaineth that falſe 
judgment hath been given againſt him in the ſaid county; 
and have you the ſame record before our juſtices at V. 

- minſler, = Eafter in fte days under your ſeal, and the 
: ſeal of four lawful knights of the ſame county, of ſuch as 
mall be preſent at the ſaid record, and ſumnion, by good 
ſummoners, the ſaid A. that he be then there to hear the ſaid 
record; and have you there the names of the ſummonets and 
of the ſaid four knights, and this writ. Witneſs ourſelf at 

e Wifiminſter the — day — in the 2 year of out 
reign. a | ii nen. eee 


—_ — 8 


3 — 


3% 


By the lord chancellor of Great Britain, at the inftance of the 


defendant. 0313 34, 


| 7 {+ So $85 3 961 11... 
By virtue of this writ to me directed in my full county, held at 
- Abingdon the 17th day of March, in the 21ſt year of the 
reign of our ſovereign lord George the Third, by the grace 
of God of Great Britain, France, and Ireland, king, defender 
of the faith, and ſo forth, I cauſed the plaint to be recorded, 
which is in the ſame court, without the writ of our- {aid 
ſovereign lord the king, between A. B. and C. D. in a cer- 
tain plea of treſpaſs an the caſe done to the ſaid 4. by the 
- ſaid C. as it is ſaid, wherein the ſaid C. complaineth, that 
falſe judgment hath been given againſt him in the ſaid county, 
which ſaid plaint appears in a certain ſchedule to this writ 
\. annexed; and 1 have the ſaid record before. the: juſtices 
within written, at the day and place within mentioned, un- 
der my ſeal, and the ſeals of four lawful knights of the lame 
county, of ſuch who were preſeat at the faid record; and! 
have prefixed the ſame day to the parties within, written, that 
then they might be there ready to proceed in the ſaid plaint, 

as ſnould be juſt according to the gxigency of the ſaid writ. 
als The 
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The form of the ſchedule annexed to the return: 


At the ninth county court of O. P. Eſq; late ſheriff of the county 
of Berks, held at Aoingden in and for the ſaid county, the 18th 
day of October; in the twentieth year of the reign of our ſo- 
vereign lord George the Third, by the grace of God of Great 
Britain, and ſo forth: And in the year of our Lord one 
thouſand ſeven hundred and ſeventy-nine, before G. H. I. I. 
L. A. and others, free ſuitors of the ſaid court, came A. B. 
in his proper perſon, and complained. againſt C. D. of a plea 
of treſpaſs on the caſe, &c. And he found pl for pro- 
ſecuting his ſaid plaint, to wit, John Doe and Richard Roe ; 
and puts in his place ohn Dixon his attorney, againſt the 
ſaid C. of the faid plea, and it is granted to him. And 
thereupon it is commanded to Thomas Wall, bailiff and mini- 
{ter of the ſaid court, that he put by ſurety and ſafe pledges 
tie ſaid C. ſo that he may be at the next county court, 
before the ſaid ſuitors of the ſaid court, at Abingdon aforeſaid, 
to be held the fifteenth day of November, in the twentieth 
year aforeſaid, to anſwer to the ſaid 4. of his ſaid plea; the 
lame day is given to the ſaid A. here, oc. | 


At the tenth county court of the ſaid late ſheriff O. P. Eſq; 
held at Abingdon, in and for the ſaid county, the fifteenth day 
of November, in the twentieth year of the reign of our ſove- 
reign lord George the Third, by the grace of God of Great 
Britain, France, and Ireland, king, defender of the faith, &c. 
and in the year of our Lord one thouſand ſeven hundred and 
ſeyenty- nine, before J. X. L. MA. and others, free ſuitors of 
the (aid court, came the ſaid 4. by his attorney aforeſaid, 
and offered himſelf againſt the ſaid C. of bis plea aforeſaid ; 
and the ſaid Thomas Wall, bailiff and miniſter of the ſaid 
court, now tertifies to the ſame court, and returns to the 
ſaid court here the ſaid precept, to him in form aforeſaid 
directed, and that he had put by ſureties, and ſafe pledges, 
to wit, John Denn and Richard Renn, the ſaid C. that he 
might be here at this day to anſwer the ſaid 4. of the plea 
aforeſaid, as it was commanded to him; upon which the 
ſaid C. being ſolemnly required, came here in his proper per- 
ſon to anſwer the ſaid 4. of the plea aforeſaid ; and puts in 
his ſtead Peter Blake, his attorney, againſt the ſaid A. of the 
plea aforeſaid ; and thereupon the ſaid 4. prays a day to de- 
clare againſt the ſaid C. in the ſaid plea here, until the next 
county court, to be held in and for the ſaid county, at 
Abingdon aforeſaid, to wit, the thirteenth day of December, 
in the ſaid twentieth year of the reiga aforeſaid ; and it is 
granted to him, &c, and the ſame day js given to the (aid C. 
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And at the eleventh county court of the ſaid late ſheriff, held 
at Abingdon aforeſaid, in and for the ſaid county, the thir- 
teenth day of December, in the twentieth year of the reign of 

our fovereign lord George the Third, by the grace, &c. and 
in the year of our lotd one thoufand ſeven hundred and 
ſeventy- nine, before . 8. T. R. and others, free fuitors of 
the ſaid court, came, us well the ſaid A. as the ſaid C. by 
their attornies aforeſaid ; and hereupon the ſaid £ then de- 
clares in the faid plea, in form following, that is to ſay, the 
county court of the ſaid county of Berks, to wit, J. B. com- 
plains againſt C. D. of a plea of treſpaſs upon the caſe, and 
there are pledges of proſecution, to wit, Jahn Doe and 
Richard Roe. And whereas the ſame A. B. by John Dixan 
his attorney, complains, that whereas the ſaid C. D. [here 
inſert the whole declaration, ] | 


And the faid C. by Peter Blake his attorney, defends the wrong 
and injury, when, &c. and prays leave to impatzl thereupan 
bere until the next county court, to be held in and far the 
ſaid county, at Abingden aforeſaid, to wit, on the tenth day 
of January, in the ſaid twentieth year, and he hath it, Ec. 
The fame day is given to the ſaid A. here, Cc. And at 
the twelfth county court of the ſaid late ſheriff, held at 
Abingdon, in and for the ſaid county, the tenth day poo 
nuary, in the twentieth of the reign of our ſovereign lord 
Gearge the Third, by the grace of God, &c, and in the-year 
of our Lord one thouſand ſeven hundred and eighty, before 
M. S. T. P. S. N. and othess, free ſuitors of the ſaid coun, 
came, as well the ſaid A. as the ſaid C. by their attories 
aforeſaid ; and thereupon the ſaid C. as before, defends the 
wrong and injury, when, Cc. and ſays, &c. [here inſert the 
plea, &c. and replication, if it was at the ſame court; if not, 
then a continuance till iſſue was joined.) And the ſaid 4. 
doth fo likewiſe. Therefore it is commanded to 5 
Wall, bailiff and miniſter of the ſaid court, that he cauſe to 
come here at the next county court, to be held in and for the 
ſaid county, at Abingden aforeſaid, to wit, on the 7th day of 
February, in the twentieth year of the reign aforeſaid, twelve 
good and lawful men of Abingden aforeſaid, and within the 
juriſdiction of the ſaid court, by whom the truth of the mat- 
ter might be better known, and who are neither of kin to 
the ſaid A. nor to the ſaid C. to make a certain jury of the 
country, between the parties of the ſaid plea, becauſe, 2 
well the ſaid A. as the ſaid C. between whom the conteſt is, 
| have put themſelves upon that jury; the ſame day is given 
by the ſaid court here, as well to the ſaid A. as to the ſaid 
C. here, &c, ay : ; 47 
3 7 And 
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And at the thirteenth county court of the ſaid late ſheriff, held 
at Abingdon aforeſaid, in and for the county aforeſaid, the 
ſeventh day of February, in the twentieth year of the reign of 
our ſovereign Jord George the Third, by the grace of God, 
&c. and in the year of our Lord one thoufand ſeven hundred 
and eighty, before J. D. T. P. S. R. and others, free ſuitors 

of the faid court, come as well the ſaid F. as the faid'C, by 
their attornios aforeſaid. And the faid Thomas Wall, bailiff 
and miniftet of the ſaid court, returned his ſaid precept of 
venire facies to him in form aforeſaid, directed in all reſpects, 
ſerved and executed; And the faid jury, in form aforeſaid 
impanelled, being ſolemnly * 5 come, and twelve of 
them, to wit, E. H. I. X. &c. &c. who, to ſpeak the truth 
of and upon the premiſes above-mentioned, being choſen, 
tried, and ſworn, by the ſaid court, there upon their oaths 
ſay, that the ſaid C. ſhere inſert the verdia], and afleſs the 
damages of the ſaid A. by occaſion of the ſaid premiſes, be- 
fides his coſts and charges by him about his ſuit in this 
reſpect laid out to 30 ſhillings, and for thoſe coſts and charges 
6 pence. Therefore, it is conſidered by the ſaid court here, 
that the ſaid 4. ſhould recover againſt the ſaid C. his faid 
damages, cofts and charges, to 30 ſhillings and 6 penee, aſſeſſ- 
ed by the ſaid jury, in form aforeſaid ; and alſo 54 thillings 
and 2 pence to the ſaid A. at his requeſt, by the ſaid court 
here adjudged, for his increaſed coſts and charges; which ſaid 
coſts and charges amount in the whole to 44. 45. 8d. and 
the ſaid C. in mercy, &c, 


And at the firſt county court of me E. F. Eſquire, the preſent 
ſheriff ef the county of Berks aforeſaid, held at Abing- 
den in the ſame county, the 7th day of March, in the year 
aforeſaid, before J. K. T. R. . S. and O. MH. four lawful 
knights of the ſame county, I cauſed the ſaid plaint, proceed - 
ings and judgment, between the parties aforeſaid, to be 
recorded as the writ hereunto annexed requires ; in tefti- 
mony whereof, as well I the ſaid ſheriff, as the (aid J. X. 
7. R. V. S. and O. MH. who were preſent at the ſaid 
record, have cauſed our ſeals to bs hereunto put, the day 
and place laſt above-mentioned, E. F. Eſq; ſheriff. 


Upon the return of the writ, the plaintiff in error muſt aſſign 

his errors in the following manner : 

And hereupon the ſaid C. ſays, that falſe judgment is given 
3zainſt him in the proceedings aforeſaid, in many inſtances : 
that is to ſay in this, that in the ſaid declaration, the ſaid 
record aboye ſpecified, there is not aoy poſitive * 
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that the ſaid 4. doth complain againſt the ſaid C. for the 
ſaid ſuppoſed breach of promiſe in the ſaid declaration {peci- 
| Hed, but the, ſame- is only alledged by way of recital ; and 
alſo in this, that it doth not appear, c. I and ſo on, rec 
the errors as they appear on the tecord.] And ſo the 
C. ſays, that in the ſaid court of the ſaid county, falſe Tae 
ment hath in divers inſtances. being given, againſt the ſaid 
in and upon the ſaid plaint; and he preys that the ſaid judg- 
ment, for the ſaid defeQs, and for others in the ſaid record 
appesring, may be reverſed, annulled, and; $ugrly. made void, 
as being falſe and, erroneous; and that: the ſaid C. may-be 
reſtoted to every thing which he has loft on occaſion; of the 
; Taid judgment, and that the ſaid juſtices here may arr 
the examination of a laid. gremites.· - 7 
| | The ſerjeant's or counſel « nam 
who ſigns it. | 


And the faid J. B. ſays, that there is no error in the proceed. 
ings aforeſaid, nor is any falſe judgment given againſt the 
ſaid C. D. upon the ſaid plaint mentioned in the ſaid record 
above ſpecified ; and he prays that the ſaid juſtices here may 
proceed to the examination of the ſaid record, and to the fe- 
formation and correction of the falſe judgment, if any ſuch 
may be found, or appear to be given therein, G ©: bop 
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unt Arai 
Of the TWUrit of Habeas Corpus. 


AN habeas corpus is a writ for bringing the body of him who 
is impriſoned, before the court, cum cauſd detentionit, and 
js the proper remedy wherever a perſon is reſtrained. of his 
liberty by being confined in a common gaol; or by a private per- 
bn, whether it be for a criminal or a civil cauſe, to have his body 
and cauſe removed to ſome ſuperior juriſdiction, which hath au- 
thority to examine the legality of ſuch commitment ; and on the 
xturn thereof, either bail, diſcharge, or remand the priſoner. 
laugh. 136. Oh | 

Of this writ of habeas corpus there are various ſorts, wiz. 
The habeas corpus ad ſubjiciendum, which iſſues in criminal caſes, 
regulated by the Habeas Corpus act, 31 Car. 2. | 

Allo the habeas corpus ad deliberandum et recipiendum, another 
wit iſſuing in criminal caſes to remove a perſon to the proper 
flace where he committed an offence, to be tried, _ 

Alſo, the habeas corpus ad 1 which iſſues where 
one has a cauſe of action againſt a perſon (already confined for 
1 cauſe of action accruing within an inferior juriſdiction), to 
charge him with this new action in a ſuperior court. 

— the habeas corpus ad ſatisfaciendym, which iſſues after a 
ulgment. ä | 

Bot the writ of habeas corpus, of which it will be neceſſary to 
teat here, is that of habeas corpus ad faciendum ef recipiendum, 
which ifſues only in civil caſes, and lies where a perſon is ſued 
und in gaol, in ſome inferior juriſdiction, and is willing to have 
the cauſe determined in ſome ſuperior court, which bath juriſ- 
lition of the matter. This writ is uſually called an habeas 
arpus cum cauſe, and is grantable at all times of common right, 
whether in term or vacation, without any motion in court, as 
| relates to a civil matter only ; and upon the delivery thereof 
o the officer or court below, it inſtantly ſuperſedes all the pro- 
cedings therein ; whereas an habeas corpus ad ſubjiciendum mult 
n term time be awarded on motion, and with leave of the 
kurt. 2 Mod. 306. 1 Lev. 1. | | 


Of 
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Of the HABEAS CorPus AD FACIENDUM ET 
| RECIPIENDUM, _ . 


T HE court of Common Pleas, as well as the King's Bench, has 
I a general juriſdiction to grant writs of habeas corpur in all 
caſes whatſoever ; but if, upon the return of ſuch writ to the 
court of Common Pleas, it appears that the body was in cuftody 
for any criminal matter, that court cannot take cognizance of it. 
See Waoid's caſe, 3 Will. N | 
The writ of habeas corpus is engrofſed on a five ſhilling 
ſtamped piece of parchment, which is made out upon à note 
given to the office, and in B. R. is ſigned by the 125 of the 
writs; in C. B. by the prothonetary, who takes fees to the 
amount of ſix or ſeven ſhillings. 8 a 
In ſuing out the writ, care muſt be taken to ſtate the ſſile 
of the court, or perſon to whom it is to be delivered, with ac- 
curacy. | | 
The liberty which every defendant had, againſt whom an 
action was commenced in an inferior court, of removing it into 
a ſuperior court at Veſtminſter to be determined, was formerly 
vety much abuſed ; as it was uſual for a defendant to ſue out a 
writ of habeas corpus cum cauſa, and keep the ſame in his pocket 
till iſſue was joined, the jury ſworn, and the plaintiff below had 


_ aRually given his evidence, and then to produce the writ, and 


ſuſpend all further proceedings; by which piece of knavery, the 
defendant, from a knowledge of the evidence produced by the 
plaintiff, had an opportunity of making a better defence here- 
after, when the cauſe came to be tried, Bat to prevent this 
abuſe for the future, by the 43 of Eliz. c. 5. it is enadted, 
4% That no writ of habeas corpus, or other writ ſued forth by 
« any perſon whatſoever, out of any of her majeſty's courts of 
« record at Męflminſter, to remove any aQion, ſuit, plaint, ot 
«< cauſe, depending in any inferior court, having juriſdiction 
« thereof, ſhall be Hoe or allowed by the judges or officers 
« of ſuch court wherein or to whom ſuch writs ſhall be deli- 
« vered (but they may proceed therein, as if no ſuch writ were 
* ſued forth or delivered), except that the ſaid writ.or writs be 
4 gelivered to ſuch judges or officers of the ſaid court, before 
<« that ibe jury, which is to try the cauſe in queſlion, and the party 
« that ſued forth the ſaid writ, or for whoſe benefit it was ſued 
oy Ade have appeared, and one of the ſaid jury ſworn to try tht 

« ſaid cauſe.” | 
And by the 21 Fac. 1. c. 23. /. 2. it is enaQted, * That n 
« writs of habeas corpus, certiorari, or other writ ſued forth to 
* remove any action or ſuit commenced in any inferior court, 
e having juriſdiction thereof, ſhall be allowed by the ſteward, 
wy judges, 


LY 
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Of the HaBzas Coreus AD PACIENDUM EP 
RECIPIENDUM. 


« judges, or officers thereof, vnleſs deſtvered before ifs or de 
« murrer joined in the ſaid cauſe ſo depending, ſo as the ſaid 
e iſſue or demurret be not joined within ſix: weeks next after 
the arreſt” gr appearance of. the defendant to anne 
fut. — 

And by et; 3. If any ſuch action or fuit bo as aforefaid 
« commenced in'ſuth inferior court be removed by amy writ ot 
« proceſs, and afterwards remanded buck by writ of prese 
or other writ, that then the ſaid action or ſuit ſhall never at- 
ter wards be temoved or ſtayed man 1 by Gay; writ 
« out of any court -Whatfoever,” 

And by ſecht g. it i enscted. That if in any «ion mit, 
got conderning any freehold or/inderitance, or title of lands, 
„ leaſe or rent, be commenced or depending in ſuch inſeriot 
court of record, it halt appear- or be laid in the declaration, 
v that the debt, datnages or things demanded, do not exceed 
" 51, then ſuck aH or ſuit ſhall not be ſtayed by any writ 
s whatſoever, other than writ of error or attain t 

And by the ſe, & it ig provided, „ That this act. ſhall ex · 
tend only to ſuch inferior courts of record, and ſot ſo long 
time only, as there is or ſhall be an utter barribrr of three 


* years flanding-at the bar of the ' four n of 'caupty fieward 
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dor under- ſteward, town-clerk, judge, or recorder of ſuch 
iaſeriot courty or aſtiſtant to 2— e or judges of tho ſame, 
4 ſhall not be an utter barriſter of that ſtandimg, and there 
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Ronde not of counſel in any chen or falt there de. 
2 it wer-eſudtdirdaender; 4a 
der to evade the ——— - thereof, do ſet up a fidtitious 
Aion dgainſt-the 
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ws (oe the ſeit below was under g J.) 
4, or upwards; and —— 


dh. 
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* On ſhewing cavſe againſt . Well 2 ihe heh with & 
Priſmonth, it was urged, that 225 had tried the cauſe wwirhbout hs 
Pyexce of an utter barifer of three years fanding. ( The caule was 
tied before an attorney, who was deputy to the judge of the court, 
* was of more than three years ſtanding.] It was held, that by the 

kt. 21 Fac. 1. ſuch utter barriſter ought 1a all events to be rg 

x the tial, Procedendo denied; — rule to ſhow cauſe diſcharged. 


tealy v. MiConnell, Burr. Rep. 44. 515. * 
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RECIPIENDUM. ] 
the ſmaller, action under 5 J. was removed into the ſupetior l 
court, to the prejudice of, many poor plaintiffa, who, for want of \ 
means to carry on a ſuit in the ſuperior court, were obliged B 
often to deſiſt from proſecuting, and ſubmit to the loſe oi their Wl Lon 
demands. "a ferio 
But by. 12 Geo. 1. . 29. f+ 3. to preyent ſuch prattiee. in Wl sata 
future, it is enacted, T bat the. judges oſiſuch inferior.courts WM 305 
% of record, as are deſcribed in the ſtatute of Ja. 1. may pro- ita 
« ceed in ſuch actions commenced as. ate therein ſpeci it de 
« which appear or are laid not to exceed the ſum of five pounds, U. } 
although there may be other actions againſt ſuch defendant, Bi 
wherein the plaintiff's demands may exceed the ſum of 31 beld 
| The flatute of 12 Gen. 1. c. 29. empawers the plaintiff, WI , .. 
upon an affidavit made and filed that his cauſe of, ac e 
amounts to tun pounds or upwards, to arreſt the deſendant hy pro- retur 
ce(s, out of the ſuperior courts.— And where the cauſe af achõ,ͤẽꝗ certa 
amounts to forty fillings or upwards, within the juriſdictioa of -34;-; 
inferior courts, to arteſt the defendant. by-proce(s aut of ſuch T 


infetior courts, . But this being found, very inconyenient,, and 
prejudicial. to the lower claſs, of people, by putting it in. abe 
power of, any one to whom they were indebied in forty. ſhillings, 
within; the juriſdiction of the Mar/beiſea, or other inferior 
court, to arreſt and impriſon them, the: ſtat, 19 Gee. Ze, £4.79 
extends the former patt of the 12 Geo, I. c. 19. t0 thferie 
courts z- ſo that neither in the ſuperior not inferior courts,. can 
any one now be arre/ted, or held to ſpecial bail, unleſs by, pracels 
founded on an affidavit duly made and filed in the gouf be 
the cauſe of action amounts to ten pound ot upwards,mlt tc 


prevent inconveniencies end delay to plaintiffs proſecuting lol r. 
ſmall. debts. in ſuch inferior coutts by, the ſame; ſtatute, 10 Bu 
Geo, 3. c. 70. it is further enacted, That no cauſe, wheel the ci 
tc the cauſe of adion ſhall not amount to the ſum of 10 f. cf wtho 
% wards, ſhall be removed or removable into any ſuperior ee On 
« by any writ of habeas corpus, or otherwiſe, unleſs the defend falſe 
* ant, who ſhall be deſirous of removing ſuch cauſe, ſhall en dum, 


« ter into a recognizance, with two ſureties, in double the ſu in B. 
laid in the court from which it is to be removed, for payment o 
4 the debt and colts, in caſe judgment ſhall paſs againſt him. 


ot tb catit ot Habeas Cizptis, 30 


Of the” Han RAG Corus AD NEN D 
RECIPEENDUM, We n; and to what 
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a 4. 6 ft. 7. A writ ns hat corpus to 
3 the "body j 5+ N riſoner directed to the "Theriffs of 
Bu or Mi, rac! the judg es of the Marſbalſea cburt, or in- 
ferior courts within five Adel of London, ma be raced in 
vacation or term time, returnable immediately; but if the 
habeas corput be directed to any other ſheriff, or court farther 
diſtant, it muſt be returnable at a day certain in court, unleſs 
i TI deliver over a priſoner in diſcharge of bis bail, Fran. 
U. B. 1. 
But notwithſtanding the above rule in bock coal, it was 
held in B. R. in the cafe of Doctor Reitt But Burr 
4 pt. 1875. Tat ſuch writ of babes pus 44 fri 17 re- 


2 


EKT 


A KK TIE. 


if, 


0088 ciiendum, directed to 2 gaoler, c. of in but co may be 
6. returnable before à judge, and 0 as e at on day 
on certain in term. And it was there fal, that the "above rule, 
eb. 1654. was fallen long ſince intb diſüuſe. 

cb The writ of habeas corpus being a prerogative writ;” ibs %y the 
ad common law to any part of the king's. dominions; tor he ought 
de have un account why any of his ſubjects 1arevimprifencd, 
5 1 Rol. Abr. 69. Cro. Fac. 543. It lies to Ferſey and . 
e int. 347. Sid. 386. To Berwich: ande counties) uin. 


Latch. 160. 3 Keb. 259. And ta the marfbers of Hales, us it 
does to all other courts, which derive: their authority from the 
king, as all the courts exereiſing juriſdiction within. his o- 
tions do; and that it being a prerogative writ, does not come 
within the rule brevie damini rigts non currum, &c.' for that 
— — underſtood of writs. between: party rand: . | "a"! Ret. 
Maberii v. Hatherley.” + ee 

"be an bole corpus ad faciendum et maladies does watts to 
the cinque ports, at the ſuit of a ſubjet, Jide Bac. Abr. and 
authorities there cited. 3 Vol. 4 

One who is in cuſtody at the i of the plaintiff in the Mar- 
halſza court, cannot be removed by an habeas corpus ad reſponden- 
dum, to anſwer to the plaintiff for the ſame debt in a new action 
in B. R. Coup. 116. 


V 


' FACIENDUM RT RECIPIBNDUYM,; R 
Tur form of the writ of habeas corpus cum cauſt, LY V 
G EORGE the Third, 275 To tbe [deferide the Cr , 

Judge, or e the court to which it is; .girgcle 205 851 
| 7 55 reeting. We command you, that be the i $all 
| S. 0 in your, priſon under on [1 ody, a. it 4 * 
ſaid, by whazſoever | name by may be A ſar ame, to- rered 


ether with the day and th & oauſe o the ta ws r deni 
ing the faid C. D. 2725 eur ri bt 8 ol beloved I 5 
ham torl of Mans Ps our chi 5 Juflite, aged to hold 
| our. court befare us [or if in C. B. before Sir Millian 255 
nights, our chief 0 85 the Bench „at his chambers, fine bm 
a 


in Serjeant's ding, 10, Chancery- ane, [or if, it be returnable. in 
term, make it returnable. at a day certain in term],  imme-W. 
diately after the receipt, of this. our writ, to do and receive alli, mes, 
and ſingular thoſe things... which. our aid chief juſtice [ball 
then 420 there conſider of b him | in this behalf; and have there 
. . this it. Witnels, Ge- 


{ SW $7 


If dhe Grit be rotutnable be fort the chief nfiivgi copay 
Jutgs of the-0ourt ale eon _ W. re to ae Far 
0 court / 

Beſides the fees pbid weg obe che writs and ba 
Pers fees are paid; —— court to the ſheriff, or judg 
tzereofft fur the allowance of the writ, for the return there 
of, for the; number of cauſes; there happen to be againſt the 
defendant in ſuch inferior court, &c. Alſo ſees paid upon the 
warrant tothe. bailiff to bring him up, and to the — 0 def. 
ver him, beſides the fees paid at the judges chumbere . ori ic 
is returnable in court, to the ſecondaty, erier, ee "Vn to 
the E Or Be 0" three or _ pounds. 
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Ot ths nit ot Habeas Cotpus. _ 45x 


of the HABT AS Cores AD FACIENDUM ET 
RECIPIENDUM, and herein of returning the 


THE writ of habeas err worg ve, upon being ſerved, 
ſuſpends the power of the inferior court; and if they pro- 
ad afterwatds, the proceedings are void, and coram non Judict.. 
i balk. 352. Cre. Car. 261. 2'Fones, 209, 2 Mod 195. © 
A habeas corpus to the town court of Nottingham, was deli- 
ered to the proper officer in open court, to remove a plaint 
kom that court before trial, yet the court below went on to the 
tial; and defendant moved for an attachment againſt the ſheriff, 
br proceeding to trial after habeas corpus delivered, and rule 
nde to ſhew cauſe. On ſhewing cauſe it appeared, that the 
fue was joined 27th of April, and the habeas corpus was not 
livered till May, ſo the court below was warranted to pro- 
ed [vide 21 fac. 1. ante.] And the rule was diſcharged. 
arnes, 221. | | 
The record itſelf is not removed by habeas corpus as it is by 
tiorart, but remains below; and the return is only a hiſtory 
{the proceedings. | | 
The writ muſt be returned by the ſame perſon to whom it is 
becled; and where the writ was awarded to a ſheriff, who 
re the return left his office, and a new ſheriff was made 
o returned languidut, the court held the return not good; but 
dught to be returned by the two ſheriffs ; by the old ſheriff 
at he had the body, and had delivered it to the new ſheriff; 
id then the new ſheriff might have returned /anguidus. Peck 
\reſſett. Paſ. 26 Car. 2. | * as 
The writ muſt be returned, otherwiſe an alias and plurizs 
ts; and after that, an attachment, | 
Adeſendant being in cuſtody of the ſheriff of Bri//o/, brought 
babeas corpus to be — to the Fleet, and tendered it to 
ſheriffs, ' with ſeven guineas (exceeding 1 5. per mile), which 
ſheriffs refuſed to accept, inſiſting on 101. On which 
defendant moved for. an attachment againſt the ſheriffs; 
ch, on ſhewing cauſe, was made abſolute. Barns, 377. 
lt was held, that the ſheriff upon an habeas corpus is not 
nd to bring up the priſoner, unleſs reaſonable charges be 
ered him, Cox v. Del. Hil. 20 & 21 Car. 2. 
but in Hepman v. Barker, Stra. 8 14. It was held ſince, that 
acer muſt obey the writ of habzas corpus, though the party 
les to pay him his fees, for he has a remedy-for them, 
but then the court will not, upon his being brought up, order 
dto be turned over to the priſon of the court, till the officer is 
2 charges for 2 _ up. Vide Stra. 308. 

ol. Il, 
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Of the Hazzas Cox rus AD FACIENDUM. Ir o. 
 RECIPIENDUM, and herein of returning | the 


Writ, &c. 


An habeas corpus cum cauſd. went to the portreeye of Nou in 


1 0 


N s orde 

Somer ſetſhire, who returned, that before the coming of the writ the a 
Ne bailed ; and the plaintiff's cpunſe] moved for a. better ker 
return; and it was ruled, that he ſhould make a, better return; ef 
for 4 body be bailed, he ought to return the cauſe— — 
and the y cannot be bailed after the writ received. _ Salmon * 
v. Slade. Hil, 25, 26 Car. 2. nga Fay * 
An habeas corpus went to the flannary court, to which an ra 
inſufficient return was made, and therefore e Et per wy 
Cur. The warden of the ſtannaries muſt be amerced, and you - b. 
may go to the coroners and get it affeered, and eſtreat it; and — 
an alras habeas corpus muſt go for the inſufficiency of the retuin de 
to the firſt, and upon that the body and cauſe muſt be removed g. 
up; if another 8 returned, we will grant ap attach - 1 
ment. Salk. 350. pl. 8. 1% iA Ar 
Were an . Mae is directed to an inferior court, anc he p 
the ſteward has liberty to proceed by the 21 Jac. I. c. 23, s 
+ the writ muſt be returned with the ſpecial matter, or the perior The 
to whom it is directed will be in contempt. . Garth. | bred 
Where an 2 is properly ſued out, ſo a5 to ſuſpend 2 
the proceedings, it is ſufficient fot the party to whom it is d an 
rected, to return generally the cauſe for which the party is Gery 
cuſtody with the body; but where the habeas corpus. is irregular + 
or the court proceeds afterwards, they muſt return the ue „, br 
cial matter, ; \ g turned 
* an habeas corpus to the mayor, Ic. of Hertford, to reme ae 
a cauſe out of the court of that borough, they returned, an 4% 8 
ſet. out their charter, . to hold a court, Fe. 0 imo in, 
far as was neceſlary : then the action againſt defendant Lute ws pr 
was on ſimple contract to plaintiff's damage of 94], 22 fr call 
ment by default, writ of enquiry, final judgment, the a * 
2 ca. ſa. the return and commitment of defendant in executi ; wy 
to their gaoler, And they moreover returned, that the wir. loſt; 
habeas corpus did not arrive till after interlicutoty judgment ; 2 vi, | 
defendant on the arrival of the writ was not in cuſtody 3. * 
that he did not on the arrival of the writ, or afterwards, ente rz. de 
into or offer bail to the court for payment of the debt and ul”, 
according to the ſtatute 19 Geo. 3. c. 70. % 5.& 6, * bh 
of action not amounting to 10/.] and he being defirous d 
moving it. Defendant was brought in Zafter term ier. won, 1 
Juſtice Buller at chambersz but the judge obſerving 2 weed 
thus /pectal, and that this was a new caſe on the ſtat, 19 n 43 
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ordered defendant to be brought up in court, When defendant 
was brought up, and the return read, n moved 
to have him remanded. Ft per tot. Cur. He mult be remanded. 
Defendant's counſel objeAEd to the return as too ſpecial and 
long. Sed per Cur. The return is proper, and would not have, 
been good otherwiſe. The court proceeded after the arrival of 
the writz and for want of bail, according to the ſtatute, the 
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fore, to make a ſpecial return. Plaintiff then moved for the coſts 
of bringing him up, grounding his motion on defendant's irre- 
pularity, Et per Cur, Be it ſo; let the coſts be taxed, and 
the amount thereof inſerted by tg fv are him ; whereby 
the gaoler may detain him quoy are paid. Staines 
Y, Grant: 24 22 Geb. 3. * „ al t 

An habeas corpus was furd to remove a cauſe out of London; 
the plaintiff prayed a procedendo, becauſe the action was for 
alling the plaintiff whore, which is not actionable elſewhere, — 
The cefendant's counſel alledged, that neither of the parties 
lived in Londer, nor were the words ſpoken there. And per 
Hale, — juſt. If the words were not ſpoken there, the plaintiff 
ſhall not have a procedends, for the words may be made actionabſe 
tery where, by laying them in London. 2 FM Ar. 69. | 

In a like action in v, before declaration, an habeas corg u 
mas brought to remove it into B. R. to which the ſheriff re- 
turned generally, that at ſuch a court came the plaintiff, and levied 
li certain plaint againſt the defendant in a plea' of treſpaſs on cf 
ſe, to thr damage of 500 1. whereupon iſſue was joined, which 
mains ill undetermined, &c. And upon the return a procedends 
ms prayed, upon a ſuggeſtion, that the action was commenced 
vr calling plaintiff whore, which is actionable in Londm, and 
ut elſewhere; therefore if a procedends ſhould be denied, plaintiff 
wuld loſe her action, and by this means all ſuch ations would 
* loſt; and an affidavit was produced, in which plaintiff de- 
ved, that the only cauſe of action was ut ſupra. Per Holt, 
does not appear by this return, what was the cauſe of action. 
The declaration itſelf ooght to be returned upon the habeas 
ut, and then the court would ſee what the cauſe of action 
w, And if the writ was delivered before the plaintiff had 


TS = KES 


Aion, that it might be returned upon the writ. For all the 


d 2 amended, 
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writ did not ſuſpend the proceedings: they were forced, there- 


flared, yet he ought' immediately to have entered his decla- 


wecedings in this cafe of à cu/fom ought to be returned, as well 
in an actiom upon 2 * After warde the return was 


— 
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RECIPIENDUM, and herein of returning the 0 
Writ, &c. | 223 1 
amended, and then the court granted a procadendo. Watſon v. : 
Clerke, Carth, 75, _ 2 0 | far 
On an bqbeas corpus to the ſheriffs of London, they returned wh 
an action on a'bye-law, with a penalty; and then it was moved wot 
to have the return filed. Per Holt, 1. If a record is once filed be 
here, it can never after be remanded, either in the term it is 4 
filed, or any other. — 2d. The record, itſelf is never removed by WY Judt 
hab. corp. the return is only an account of the proceedings; and caul 
when it is removed the plaintiff muſt declare de novo againſt the WI bit 
defendant in cuſlodia mareſchalli, &c, 3d. The hab. corp. imme- ce. 
diately ſuſpends the power of the court below. 4th,” The return ee 
in this caſe may be filed, becauſe the very record is not returned, 1/ue 
and therefore will not be filed; of conſequence then a, procedende with 
may be granted, becauſe it will not ſend out any record filed, And 
but only remove the ſuſpenſion. Accordingly, the writ being liver 
| filed, a procedend was awarded. Salk. 352. ng harr 
An action e a. feme covert, as ſole trader, may not be M 
removed by habeas corpus from the city , courts. Pape v. Jar er 
and wife. Eft. 16 Geo, 3. C. P. 2 Blackſ, Rep. 1060. judgn 
If a writ of habras corpus is made returnable immediat, it Wl den 
ought to be returned the ſame day it is delivered, and the body Th 
brought up immediately. , 5 0. an 
By the old rule, Mich. 1654, all writs of habeas corpus di- 'auſa, 
reſted to any ſheriff or officer of an inferior court, at above the * p. 
diſtance of five miles from London, if made returnable in. Hilary f 
nd t 


or Trinity terms, muſt be made returnable at a day certain pre- 
ceding the ſecond return of thoſe terms, in order, if bail de reme 
required thereon, the plaintiff may be enabled to declare of the which 


ſame term, and the defendant ſhall be obliged to plead to iſſue as de ret 
of theſe terms, ſo that the plaintiff may try his cauſe the nex urn w 
alſizes, if he thinks fit; or in default of pleading, that judg- te gr; 
ment may be entered againſt defendant of the ſame term, if rule 2 

f on 


to plead are given in due time. 3 | 
And if the habeas cerpus is ſued out in Hilary or Trinity term 
or the beginning of the vacations of thoſe terms, the writ mull 
be made returnable the firſt or- ſecond return of the ſubſequent 
tetms, viz. Eafter or Michaelmas, or the plaintiff, on ſummon 
before a judge, may have a 1 | 
Aſter interlocutory, and before final judgment in an inſeriot 
court, an habeas corpus cum cauſe was brought; before the retu! 
of the writ the defendant died, and a procedendo was awarded 
becauſe, by the 8 © g V. 3. c. 11. the plaintiff may * 
(ar 
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ſcire facias againſt the executors, and proceed to judgment, 
which he cannot have in another court; and by this means he 
would be deprived of the effect of his judgment, which would 
be unreaſonable, Salk. 352. 1 Id 

A cauſe was removed, after interlocutory, and before final 
judgment, by habeas corpus, and a procedenda was refuſed, be- 
cauſe this is not within the words of the act 21 Fac. 1. c. 23. 
which are, that the habeas corpus, certiorari, &c.. ſhall not be 
received or allowed, but that the inferior judge may proceed; 
except the writ be delivered to ſuch inferior judge, &c. before 
de or demurrer joined in the cauſe (ſo as it be not joined 
within ſix weeks alter the arreſt or appearance of the defendant), 
And the practice having been to allow the habeas corpus, if de- 
livered before the jury are ſworn, the court refuſed a precedendo. 
Burr. Rep. 4 pt. 758. but fee Pref?, Reg. C. P. 217. cont. 

Motion for a precedends to a borough court, the habeas corpus 
to remove. the cauſe having been brought after interlocutory 
judgment : and the court of C. P. held the habeas corpus too late, 
and made the rule for a procedendo abſolute. . Barnes, 221. 

The lord mayor, aldermen, and ſheriffs of London, moved 
to amend their return of defendant's writ of bab. corp, cum 
and. The ſubſtance of the return was the action between the 
kid parties in debt for the penalty of a bye=law brought againſt 
defendant for employing a foreagner (no freeman of the city), 
ind the cuſtom to make bye-laws ; but the cuſtom, io employ 
ſeemen, and not foreigners, within the city was omitted z 
which laſt mentioned cuſtom it was prayed might be inſerted in 
de return, For defendant, it was ſubmitted, whether the re- 
urn was amendable or not, eſpecially as another rule touching 
the granting of a procedendo. was pending. But the rule to 
mend the return was made abſolute. I 1. chamberlain 
F London, v. Potter. Barnes, 23. a 
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] N all caſes where ſpecial bail is required in the court below, 
if the cauſe is removed by habeas corpus either into B. R. or 
C. B. ſpecial bail muſt be put in above on the removal, though 
the debt is under 10/. except the defendant is an heir, executor 
or adminifirator, Reg. Hil. 2 Fac. 2. | 
The above is the old rule—but now, by the 19 Geo. 3. c. 70. 
as no one can be arreſted or held to 7 cial bail in any inferior 
court, without an affidavit made and filed that the cauſe of 
action amounts to 100. or upwards; it follows, that where the 
debt is under 10 1. and the defendant is not arreſted below, there 
he would not be obliged upon removal to find ſpecial bail above, 
But to defeat the advantage that might be taken of this, by 
removing the cauſe in order to delay the plaintiff, the ſame 
ſtatute provides, that no action in an inferior court, not amount- 
ing to 101. or upwards, ſhall be removed by habeas corpus, &c, 
unleſs the defendant ſhall enter into a recognizance, with two ſurttits, | 
in the court below, in double the ſum for which the action it brought, 
for + ry of the debt and coſts in caſe judgment ſhall paſs 
again him, ; 
An heir, executor, or adminifirator, although he bas put in 
bail below, fhall not, upon removal, put in bail above to pay the 
condemnation money; yet he ſhall put in bail above to appear 
to a new dill or original, within two terms, but not after, 
But if debt is brought againſt an executor, on a judgment ſug- 
pefting a devaſiavit, he ſhall give bail, for there the action is in 
the debet of detinet. Vide Salk. 98. and 1 Lev. 268. 2 Lev. 204. 
No bail to be tendered, or put in upon an habeas. corpus, until 
the habeas corpus, and the cauſe for which bail is to be op in, be 
returned, to the end that it may appear for what cauſe the de- 
fendant is detained, and bail may be taken, and the habeas corpus 
and bail duly filed. Mich. 1654. Paſ. 29 Car. 2. Hil. 16W. 3. 
A defendant who has removed a cauſe from an inferior court 
into B. R. or C. B. is not of courſe obliged to put in ſpecial boil 
there; but it lies with the plaintiff to compel him ſo to do. In 
order therefore to get bail to the action, the plaintiff, imme- 
diately as he diſcovers that the cauſe is removed, ſhould take 
out a rule, or order, from the chambers of one of the judges of 
the court, for a procedendo to remand the cauſe, unleſs good bail 
be put in within four days next after notice of the rule [if in 
term], or within /i days next after notice of the rule [if in vaca- 
tion], and then ſerve a copy of ſuch rule or order on the defend- 
ant, or his attorney; and unleſs bail be put in according!y, 4 
procedendo may be had. | 4 


K 
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Writ. 


An action was brought in the ſheriff of London's court againſt 
two partners, one brought an habeas corpus, and put in bail for 
himſelf only. And a procedendo being moved for, it was 
granted: for otherwiſe, the plaintiff would be diſabled to go on 
in either court. Fry v. Carey. Stra. 527. 

Habeas corpus to remove a cauſe out of an inferior court, and 
on ſearch, plaintiff's attorney found bail; but the habeas corpus 
not being returned and filed, the bail ſiginfied nothihg, and 
therefore he carried the cauſe back by procedendo, of which de- 
ſendant complained to the court; but it was ruled, that the de- 
fendant cannot put in bail till the habeas corpus be returned. 
Maſters v. Bruges. Mich. 20 Car. 2 

If common bail only is neceffary, the attorney for the defend - 
ant fills up a common bail-piece to the habeas corpus and return, 
and files the ſame at the judge's chambers on the return of the 
ule, and gives notice of having filed the ſame to the plaintiff's 
attorney, 0 5 | 

If ale bail is required, the defendant, upon ſervice of the 
rule for bail engroſſes a bail-piece, and annexes the ſame to the 
babeas carpus and return; and then takes the bail to the judge's 
derk, who will take their acknowledgment, to whom is paid 
in term Gs, 6 d. in vacation 7 f. 6 d. and then notice thereof 
nuſt be given to the plaintiff's attorney, * ps 

In B. R. if bail be taken in the abſence of the plaintiff, or 
tis attorney, the ſame is taken de bene efſe; and if, on due 
notice in writing of the names and places of abode of ſuch bail, 
de time when put in, and before whom, no exception thereto 
be taken by the plaintiff in 1wenty-eight days after 2 
them in, the bail piece ſhall then be filed within four days next 
ter the end of the twenty-eight days. Mich, 16 Car. 2. 


In C. B. if bail be taken de bene eſſe, and on notice being 


given of the names and places of abode of the bail, the time 
when put in, and before whom, no exception thereto be taken 
n twenty days, the bail- piece ſhall be filed within four days next 
iter the expiration of the twenty days. Hil. 13 & 14 Car. 2. 
And unleſs the bail, in caſe of no exception within time, be 


"vt filed within the four days, a procedends may be granted upon 


i certificate that the bail is not fled. Same rules. 

If the plaintiff diſlikes the bail put in, he ſerves the defend- 
it's attorney with another rule or order for a procedends, unleſs 
beiter bail be put in within four after ſervice thereof, whe- 
der it be in term of vacation. In term this rule coſts 1 2. in 
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If this rule js. ſerved in vacation time, in B. R. the pradice 
is, for the defendant's attorney to give notice only within the 
rule, that the bail will juſlify on the firſt day of the enſuing 
term, | | 
But on ſervice of ſuch rule in vacation time in C. B. it is uſual 
to juſtify within the four days before a judge at his chambers, 
for which 2 5. is paid; and on the firſt day of the term juſtify 
in court. 

The practice is exactly the ſame as to notices of bail, ex- 
ception thereto, and juſtifying bail on habeas corpus, as in other 
Caſes, for which refer to the nr vol. | 

'When bail is taken of a priſoner in cuſtody, the judge's 
clerk in C. B. is to deliver the bail to the prothonotary to be filed, 
if aſſented to; and for that purpoſe, the prothonotary's fees are 
to be depoſited 3, but the priſoner is not to be diſcharged until 
the bail be aſſented co, or the plaintiff over-ruled in open court 
to 2 the ſame upon examination. Mich. 1654. Hil. 13 U 
16,8. node bn s F420 FI 

: If the defendant is an actual priſoner in an inferior court, 
and brings an habeas corpus to remove the action into a ſuperior 
court, the habeas corpus will not diſcharge him out of cuſtody 
till bail is put in above and perfected; therefore it is the better 
way to gain the defendant his liberty, to put in bail below, and 
then-remove the cauſe into the ſuperior court, if he would have 
it there determined. | * 

If a cauſe is removed by habeas corpus out of the Marſhalſca, 
or other inferior court [ London excepted], and the bail 

offer to be bail above, the plaintiff cannot except to them, but 
is compellable to take them, becauſe. he might but did not 
except to them below. But it is otherwiſe in a cauſe from 
London, for the ſufficiency of the bail there js at the peril of 
the clerk, and he is reſponſible to the plaintiff; ſo that ibe 
plaintiff has not the liberty of excepting againſt them, and the 
clerk is not reſponſible if they be deficient in the court above, 
though he was in Londen. Salk. 97. | | 

A cauſe was removed by habeas corpus, in vacation time, and 
the bail put in on the removal ought to have juſtified on the 
firſt day of the enſuing term [a rule having been ſerved on the 
deſendant for a procedendo, unleſs better bail], and the bail not 
having offered themſelves the firſt day of the term, a procedendo 
was ſued out to remand tbe cauſe. On the ſecond day. of the 
term the bail came and offered to juſtify, but were then too 
late; however, a rule was obtained to ſhew cauſe, why 2 


8 procede 


* 
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picedendo ſhould not be ſet aſide: But on ſhewing cauſe the 
rule was diſcharged, for it was ſaid, that ſhould this rule be 
made abſolute, it would operate as a fecond habeas corpus, which 
can never be granted afzer a cauſe is once remanded by à proce- 
undo. Anon, B. R. 1778. The counſel offered to pay cofts 
of the procedendo, but nevertheleſs the court diſcharged the rule. 

May 20th, 1742, an habeas corpus, returnable immediate, 
was lodged at the palace court, to remove a plaint into C, B, 
and nothing further was done in it till 20th of Nov. when the 
plaintiff ſerved the defendant with a rule to put in bail, Defend- 
ant inſiſted, that the plaintiff ſhould have ſerved ſuch rule 
within 1wo terms after the hab, corp. 9 and was now too 
late. But the court held, that if the defendant had put in bail 
upon the hab. corp, without ſtaying to be forwarded by rule 
for bail; and the plaintiff had not declared within two terms 
after bail put in, the cauſe would then have been out of court; 
but the rule for bail is not limited to any particular time: 
accordingly, the rule to ſhew cauſe why proceedings ſhould not 
de ſtayed, was diſcharged, Barnes, 90. IT. 

If one be removed into B. R. by habeas corpus, 1 in 
bail, the bail are liable to all other actions, as well as that for 
which they become bail, at the ſuit of the ſame plaintiff men- 
tioned in the return of the habeas corpus, wherein he ſhall de- 
dare againſt the faid defendant within #wo terms next after: but 
ſee the next caſe, | | | Fry 

The defendant 'was arreſted by proceſs out of an inferior 
court, in @ plea of treſpaſs on the caſe ; bail was given, the plain- 
tiff declared, and the caiſe was removed by habeas corpus z and 
then the plaintiff delivered two declarations, one for words, the 
other upon an aſſumpſit. Per Hale, If à plaintiff has declared 
before the habeas cerpus delivered, the bail ſhall be ſpecial only 
s to that action, and ſhall be common to the other: but if no 
declaration before habeas corpus, then the bail put in upon the 
babeas corpus ſhall be ſpecial bail to all actions of the plaintiff 
xainſt the defendant of that term; and the plaintiff cannot de- 
care before the habeas corpus alloyed. Serli v. Newton, Hil, 
5, 26 Car, 2. | Pre Et ee 
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JN civil caſes, the record itſelf is never removed by babes 
corpus, but remains below, therefore the plaintiff muſt de- 
clare de neue; and the declaration is exadly the ſame as in 
other caſes: and if in B. R. he is ſtated to be in cafadia na- 
reſchalli. Salk. 352+ | nur 
The plaintiff. muſt declare before the end of the ſecond term 
after the return of the habeas corpus, otherwiſe the defendant is 
not bound to accept a declaration, And note, If the habeas 
cerpus is returnable in term, that tetm is one; and the plaintiff 
muſt declare before the end of the ſucceeding term. Vide Hut- 
tam v. Stroubridge. Stra. 631. 
| There is no limited time for the plaintiff's getting an order 
for a pracedendo, unleſs bail be put in. Barnes, 90. But if the 
defendant puts in bail in time, and the plaintiff does not declare 
in two terms, the cauſe is out of court. 

Tf a cauſe is removed by habeas corpus out of the courts of 
Canterbury, Southampton, Hull, Litchfield, Pool, or other coun« 
ties where the judges of niß privs ſeldom go, if the action be 
tranſuory, it muſt be laid in the county of Kent, Hampſbire, 
Torkſhire, Staffordſhire, or Dorſethirr, or other county in which 
ſuch city or ton lies, and the zecognizance is to be taken ac- 
cordingly. Mich. 1654. | 6 ed 
When adefendant has removed his cauſe inta the ſuperior court, 

and perfected his bail, he cannot ſign a nenproſs, for want of a de- 
claration, as the plaintiff is not in court till he has deelared, and 
the cauſe is ſuppoſed to be removed againſt his inclination. 

| The difference, between an hebeas corpus in a criminal and civil: 
caſe, is apparent, For if one be in cuſtody, and indicted for 
ſome offence in an inferior court, there muſt, beſide the habeas 
corpus to remove the body, be a certiorari to remove the record; 
for as the certiarari alone removes not the body, the babeas cor» 
gu alone removes not the record itſelf; but only the priſoner 
with the cauſe of his commitment. And therefore though the 
court, on the, habeas corpus and return, can judge of the ſuff- 
ciency or inſufficiency of the return and commitment, and bail, 
or diCharge, or remand the priſuner, yet they cannot upon the 
bars return give any judgment, or proceed upon the indiQ- 
ment, order, or judgment, without the record itſelf be removed 
by certiorari; but the ſame ſtands in the force it did, though 
the return be adjudged to be inſufficient, and the party diſ- 
charged of his impriſonment; and the court below may iſſue 
new proceſs on the indictment, Whereas an habeas corpus in a 
civil caſe ſuſpends the power of the court below, and if they 
proceed afterwards, their proceedings are coram non judice. of 
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IF a cauſe be removed out of London or Middleſe?, the Mar-" 
ſhalſea,' or any other court within five miles of Londen, in 
Hilary or Trinity term, and bail is put in, and the plaintiff de- 
dares in London or Middleſex, and delivers his declaration fir 
days before the end of the term, the defendant ſhall plead three 
lays before the effoign day of the ſubſequent term, that the 


| 
|; plaintiff may enter the iſſue if he will ; but if the plaintiff does 
ost deliver bis declaration fir days before the end of the 
F the defendant ſhall have an imparlance till the next term. Vids 
o 1 Mod. 1. 9 \ Gee, N 
And if a cauſe is removed out of any court, except in London 
t or Middleſex, the Marſbalſaa, or other court within five miles 
e of Londan, and the plaintiff does not declare in London or Middle- 
e , but in ſome other county, and delivers his declaration at 
any time before the end of the terms of Hilary or Trinity, the 
of Wl ictendant is bound to plead by the time the rule is out, that the 
1+ WH plaintiff may try his cauſe at the affizes, if he thinks proper 
de ind — want of a plea in due time, judgment may be entered 
't, gainſt him. 
ch nd if a cauſe is removed by habeas corpus returnable in Mi- 
c- WH bacimas term, and the plaintiff declares in-London or Middleſex, 


ind delivers his declaration before craffinum animarum, the de- 
ſendant muſt plead to trial the ſame term. , 
le- So, upon an habeas returnable in Eaſfer term, if the 
od Bl plaintiff declares in or Middleſex, and delivers his de- 
daration before menſem Paſebæ, the defendant muſt plead to 
vil N tial the ſame term. Salt. 515. 8 
for But if the declaration is dehvered after theſe reſpective times, 
eas ud yet fix days before the end of either of theſe terms, the de- 
d; Windant, wherever the action is laid, ſhall plead three days be- 
r- ore the eſſoign day of the ſubſequent term; and if not delivered 
ner Wir days before the end of either of theſe terms, the defendant has 
the Wa imparlance until the next term. | 
un- The above was the practice before the 5 & 6 Geo. 2. but 
* ly rule made in B. R. Tr, 5 & 6 Ges. 2. and Mich, 3 Ges. 2. 
| n C. B. - 
On all proceſs returnable the fr # or ſecond return [i. e. be- 
be the third return v] of n Ae — declares in Len- 
or Middleſex, and the defendant lives within twenty miles 


es 


1 — 1 
—— — — — p——_—_—_ 
#2 


* And by Reg. Tr. 7 Geo. 3. On all proceſs returnable the third 
o | 
of 


turn of term. 


Of the HABEAS Coreus AD FACIENDUM ET 
RECIPIENDUM, and herein of Pleading. 
of London, the declaration may be delivered with notice to plead 


within four dayt after delivery, and the defendant ſhall plead 
within that time ; and if the plaintiff declares in any other 


county, or the defendant lives above twenty miles from Londen, 


the declaration is to be delivered, with notice to plead in eight 
days after; and if the defendant does not plead in that time, a 
rule to plead having been given and expired, and à demand in 
Wy of a plea having been made, the plaintiff may fign 
judgment. 

f ut' a declaration muſt be delivered four days before the end 
of term, excluſive of the day of delivery, to have a plea of that 
term. | + 

Since the making of the above rules, ſome have proceeded 
upon an habeas corpus according thereto, as if upon a ceps corpus ; 
whilſt others have adhered to the old praQice, as to pleading 
upon an habeas corpus before mentioned. 

A plea in abatement muſt be pleaded within the four dent, 33 
in other caſes of pleas in abatement, Vide Pleas in Abatement 
in the iſt vol. "= 

Debt againſt a feme ſol: in the palace court, and after appear- 
ance and plea pleaded ſhe married, and then removed the cauſe 
by habeas corpus : and after the plaintiff had declared againſt her 
above, ſhe pleaded her coverture in abatement, viz. that ſhe 
was married at the time the habeas corpus ſued out. And it was 
ruled a good plea, for the proceedings are de novo, and the 
court takes no notice of the proceedings below. But the court 
ſaid, that if this matter had been moved on the return of the 
habeas corpus, they would have granted a procedends: for though 
an habeas corpus be a writ of right, yet where it is to abate a 
rigbtful ſuit, the court may refuſe it. 1 Salk, 8, 

But coverture, after an action brought, cannot abate a plain- 
tiff's writ. Ld. Raym. 1525. Stra. 811. | | 
Though coverture before does, if the action is brought 
againſt her as a feme ſole, and an habeas corpus to remove a cavſe 
is confidered as the firſt commencement of the action in the 
court above, | x | 
Defendant, whil/l a feme ſole, was arreſted in the palace court; 
and a day or two after the arreſt married, and then removed the 
plaint by hab. corp, into C. B. and pleaded ber coverture in 
abatement. Whereupon plaintiff obtained a rule to ſhew cauſe 
why the plea ſnould not be ſet aſide, which, on hearing counſel, 
was made abſolute. Barnes, 355. hs 


4 
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Of the HABEAS Coryus AD FACIENDUM BT 
' RECIPIENDUM, and herein of Pleading. 


An action was brought in the ſheriff's court of London, and 
was removed by hab. corp. into B. R. the 6th of Neu, the firſt 
day of Michaelmas term. On the twelfth, plaintiff delivered 
his declaration, and gave a rule to plead: On which, the de- 
ſendant moved for an impariance, and inſiſted the practicę was 
the ſame. as if the action was originally commenced in this: 
court, and cited Halt. 51 f. where it was held, that on hub." 
in urp. returnable in Michael mas term, if the declaration de deli». 
zl rered before craſ. animarum, the defendant muſt pledd, % try: 
but on a ceps corpus, he is only to plead. to enter. | 

So in Eafter term, if the declaration be delivered before. men- 
* Paſchæ, the defendant, on an habeas corpus, mult plead to 

try, upon a cepi corpus only to enter. But the court in the prin- 
a cipal caſe ſaid, We will not put the plaintiff in a worſe oni 
tion than he was in the court below, and therefore ys an 


8 imparlance. 1 Vi. 154. TOR 
5 All ſubſequent proceedings to the declaration, are the ame 
a. upon an habeas corpus as in other cles. 4 hy bor 
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414 Df the Writ of Habeas Cotpüs 


Of the HABEAS Coryus AD FACIENDOM Er 
RECIPIENDUM, and herein of granting a Pzo- 
CEDENDO, IG 


TT has been ſhewn before, in what caſes the plaintiff is at 

liberty to remand the caufe, upon the defendant's not com- 
plying, upon removing a fuit commenced againſt him by hahea: 
corpus, with the ftatutes and rules of court made to regulate 
the proceedings therein upon ſuch removal—as for at putting in 
bail, where ſpecial bail is required; not juftifying bail in due time, 
when ferved with a rule; not pleading in time to the diclaratinn 

A procedends is a writ grantable by any judge of the court into 
which the cauſe was removed, upon application to one of their 
clerks at chambers, Which, when engroſſed on a two ſhilling 
ſlamped piece of parchment, muſt be ſigned and ſealed. —The 
writ is to this effect: 


GEORGE the Third, by the grace of God, Cc. To the 
ſheriff of — ——— or judges of, c. [tiling the court 
and judges thereof properly], greeting. Although we lately 

| by our writ commanded you, that you ſhould have the body 
of C. D. detained in our priſon under your cuſtody, as it was 
ſaid, under ſafe and ſecure conduct, together with the day 
and cauſe of his being taken and detained, by whatſoever 
name the faid C. might be called, in the ſame, before our 
right truly and well-beloved William earl of Mansfield, our 
chief-juflice, aſſigned to hold pleas in our court before us, at his 
chambers, fituate in Serjeant's Inn, Chancery Lane, imme- 
diately after the receipt of that writ, to do and receive all and 
—— thoſe things which our ſaid chief juſtice ſhould then 
and there conſider of him in that behalf; yet we, being now 
moved with certain cauſes in our court before us, command 
you and every of you, that in all plaints or ſuits againſt the 
ſaid C. at the ſuit of A. B. in our court before you, or any 
of you levied or affirmed, or before you or any of you now 
depending undetermined, you proceed with what ſpeed you 
can in ſuch manner, according to the law and cuſtom of 

England, as you ſhall fee proper. Our ſaid writ to you 

thereupon firſt directed to the contrary in any thing notwith- 


Witneſs, Oe. 
[ Stormont and Way.] 


9 Upon 
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Of the HABEAS Coreus AD FACIENDUM ET 
RECIPIENDUM, and herein of granting a PRo- 
CEDENDO, 


Upon carrying the writ of procedende to the ſecondary of the 
*. which i is directed, and filing it, the count inſtantly 
reaſſumes the juriſdiction of the cauſe, which can never, aſter 
wards be taken from them again before judgment. And av the 
writ of habeas corpus removes. all cauſea that were in the court. 
againſt the defendant, fo the writ of procedendo remands all back 
Again. 1 „bn. 


= — * 
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Of Audita Querela. 


N audita querela is a writ to give relief againſt a judgment 

or execution awarded, or likely to be awarded againſt the 

party, by ſetting the ſame aſide upon ſome ground of injuſtice 
pointed out to the court. | r 

If there is any other remedy at law, either by plea or other- 

wiſe, an dudita querela does not lay, except in one or two 

—— in which the party has his election of this or another 

remedy. | | 

Aa cds querela is an action, and is in the nature of a bill in 
equity to be relieved againſt the oppreſſion of the plaintiff, The 
writ ſtates, that the complaint of the defendant hath been heard 
audita querela defendentis, and then ſetting out the matter of the 
complaint, it at length enjoins the court to call the parties before 
them; and having heard the allegations and proofs, to cauſe 
juſtice to be done between them. 

It alſo lies to relieve bail in ſome caſes, and is a writ of a 
moſt remedial nature; and ſeems to have been invented, left in 
any caſe there ſhould be an oppreſſive defeR of juſtice, where a 
party has a good defence, but by the ordinary forms of law had 
no opportunity to make it. But the indulgence now ſhewn by 
the courts in granting a ſummary relief upon “ motion, in caſes 
of evident oppreflion, has almoſt rendered the writ of audita 
guerela uſeleſs, and driven it quite out of practice. However, 
as there are a few caſes in which this muſt till be the remedy, 
ſome ſhort account of the proceedings therein cannot be altoge- 
ther unneceſlary. 

Where a party has a matter which he — have pleaded to 
a ſcire facias in his diſcharge, and two nihils are returned and 
judgment againſt him, the court will relieve him upon motion, 
without putting him to an audita guere/a : but aliter in caſe a 
ſeire feci be returned. Salk, 93. 


— 


For it has been held, that relief may be granted on motion in 
caſes proper for audita querela, where it is not grounded on foreign 
matter, as a releaſe, Cc. Ld, Raym. 439. Barnes, 277. 


Out 


Vo 


t 


Ot Audita Querela. 417 
Out of what Court the Writ iſſues, 1 


AN qudita querela ſhall be granted out of the court, where 


the record upon which it is founded remains, or returnable 

in the ſame court. F. N. B. 105. ö. | | 
And therefore, if a man recovers in B. R. or C. B. the de» 
fendant having a releaſe after judgment and before execution, 
ſhall ſue the audita 'querela out of B. R. or C. B. where the 
record is. Tbid. Hts | 
And if a recognizance is acknowledged, and there is a re- 
leaſe of it, and then execution be ſued on it, the party to be 
relieved ſhall ſue his audita querela out of the ſame court. Mid. 
And ſach ahdita querela out of the rolls of the ſame court is 


judicial. Ibid. 


But it may de original, and the party may ſue it out of Chan- 
cry returnable in the court where the record remains. bid, 

But it cannot be granted out of any court, returnable in the 
ſame court, where the record upon which it is founded is not 
there. Ibid. f 

The writ of audita quertla ſhall be allowed only in open 
court. 1 Bulſ, 140. 2 Bulf, 97. 2 Show. 240. And on 
motion, by Trin. 9 Fac. 1. And therefore, when the curſitor 
has written the writ, an allacatur ſhall be indorſed by the fe- 
condary in court, | | 

So if it be irregularly granted, a\vacar* ſhall be entered upon 
the record, Mo. 354 | 

If in a ſci. fa. on a judgment, defendant has a releaſe and 
m_ to plead it, he ſhall not have an @tdita querels, Vide 
i Wilſ. 98. 

In A co querela by two, the death of one ſhall not abate 
the writ, for the ſurvivor is not to be reſtored to any thing he 
das loſt, but to diſcharge himſelf of the execution; and there- 
upon, notwithſtanding the death of the other, he may proce. d 
for a diſcharge in tote for himſelf, Vent. 34. 3 Med. 249. 


Vor. II. | Ee of 


418 Ot Audita Querela. 


of proſecuting an AuDITA QUERELA by the 
DEFENDANT in the Suit. 


JT was ſaid before, that an audita querela lies to relieve the 
defendant after judgment and execution againſt him—and 
alſo that it lies to relieve bai} when judgment is had againſt 
them upon @ ſcire facias to anſwer the debt of their  prigci- 
pal; but as the proceedings in the two cafes ſomewhat 
differ, I ſhall firſt treat of the audiſa guerela by the defendant 
himſelf. 5 1 

In all cafes it is uſual, that the plaintiff in an andi/e querels 
be bailed, if he ſhews matter in writing for his diſcharge, and 
the defendant be demanded whether he can gainſay it. 1 Ro. 
133. 384. 2 Rol. 113. J. 5. i n 

If the plaintiff in audita querela has a releaſe, or other writing 
upon which his audi/a guerela is founded, the fame muſt be 
proved in court by the witnefſes thereto, before the writ of au- 
dita querela can be allowed, or a ſuper/edeas granted. 1 Sid. 351. 
dalk. 92. 
| . then, after proof of fuch releaſe, Ic. and allowance of 

the writ, if he be not in execution he may be bailed by the 
court, and on motion may have a fuperſedeas, Com. Dig. i vil. 
489. Salk. 92. eee e, yon 
Hut if the plaintiff in audita querela be in execution, he can» 
not be bailed till the defendant plead to the audit gquerela, 
Comp. Att. 214. . a 

But where an infant was taken in execution, and brought m 
audita querela, he was diſcharged on clearly proving his infancy. 
Carth, 278. | 2 7 

If an audita gucrelu be founded on record, or the party be in 
cuſtody, the proceſs upon the audita gaerela, when allowed, 
is a ſcire facias.— But if the audita querela is grounded on 3 
matter of fa#?, or the party be not in cuſtody, but only brought 
guia timet, the proceſs on the audita querela, when allowed, Cc. 
18 a venir facias; and on default thereto, a diffringas ad infni- 
tum, Salk. 92. | 

a by one in execution, the ſcire facias is the proceſi, 
_ Carth, 303. 

An 2 querela is no ſuperſedeas of itſelf, and therefore 
execution may be taken out, unleſs a ſuper/edeas be actually 
fued upon the allowance of the writ of audita guerela. Salk. 9a. 

If the firſt writ of audita guerela abate, upon a ſecond par- 
chaſed, he may have another ſuperſedeas. F. N. B. 104. 5. 

It one in execution is admitted to bail upon bringing an an- 
dita querela, he muſt procure four perſons to be bail ; him. 
The bail-piece is in the following form ; __— 

| 58 3 


Of 


ov WA a7 


- 


Of proſecuting an Apr QUERELA by the 
DxFgnDANT in the Suit, 


Eafter term, in the twentieth year of kin 
| George the Third. 122 


To wit, C. D. of, Cc. is delivered on bail to 
proſecute, with effect, a writ of at gae- |- 
rela brought * him to be — of 
and from a judgment given againſt him in | 
the court of our lord the king, before the "4 
ting him/elf, at the ſuit of one . B. for 
five hundred pounds of debt, and for da- 

mages, colts, and charges, to 

E. F. of, Ce. ä 

ö G. H. of, Se. 


. O. attorney. ; J. X. OY 
an 
L. M. of, Oe. 


1 — 


The condition of the recognizance. 


YOU ſeverally acknowledge yourſelves to owe A. B. the ſum 
of one thouſand pounds — 

Upon condition that the ſaid C. D. ſhall proſecute his ſuit with 
effect, and if he ſhall be convicted or make default in the 
premiſes, that he ſhall pay the condemnation-money, or you 


Are you content? 


An andita querela lies not after judgment upon a matter 
which might have been pleaded before ; but where the party was 
condemned, and had no day in court to plead it, an audita que - 
rela lies, Cre. El. 25. 

As if a releaſe be given after the day of ni prive, and before 
the day in bank, the defendant cannot plead it, becauſe there 
is 2 verdi& already in the cauſe, and upon another plea z and 
therefore the cauſe is already determined, ſo that he is put to 
bis audita querela to hinder the execution of the judgment. 
2 Lutw, 1143. 1174. 3 
If on a judgment and a writ of error brought, the plaintiff 
n the original action brings debt on the judgment, and recovers 
judgment thereon,' and afterwards the firſt judgment is 

| Ee 2 | reverſed 
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Of proſecuting an AupiTa QUERELA by the 
DEFENDANT in the Suit. 


440 


reverſed on the writ of error, an audita gquerela may be brought 
for relief againſt the ſecond judgment. 2 

So, if an action be brought againſt A. for a treſpaſs commit- 
ted ſimul cum H. and judgment be obtained thereupon, and af- 
terwards the plaintiff releaſe B. — A. may bave an audita querelg 
on the releaſe. A - 

But if a ſcire facias was brought on a judgment, and the de- 
fendant has a releaſe, and omits to plead it to the ſcire ſacias, he 
ſhall not have an audita querela. | _ 

Where a defendant had matter which might have been 
pleaded to a ſci. fu. and has loſt the benefit of that 0 an award 
of execution upon a ſcire fect returned, he is eſtopped for 
ever, and can never have an opportunity to take advantage 
thereof again: but if it was zn award of execution upon two 
mils returned, he may be relieved by bringing an audita que- 
rela: And the court will not even drive him to that, but te- 

lieve him on motion, unleſs the ground of his audita querela be 
a releaſe, or ſome ſuch forzign matter, which ought to be 
pleaded, — 

Judgment on ſcire facias, error coram vobis reſiden. brought, 
and the aſſignment of error was a matter of fact, contrary to 
the ſuggeſtion of the ſci. fa. Iſſue was taken and found for 
plaintiff in error ; and it was then moved, that the judgment 
might be reverſed, Per Holt et Cur. Error will not lie it this 
caſe, but an audita guerela only; becauſe the fact aſſigned tor 
error is in the ſuggeſtion of the writ itſelf, and not in any of 
the proceedings in the cauſe. Carth, 282. | 1 

If one be taken in execution, and afterwards ſet at libetty by 
the plaintiff, and then taken again upon the fame execution, he 
may bring his audita querela to be enlarged, for the execution 
was diſcharged; and being once diſcharged, is diſcharged for 
ever, and ſuppoſes a ſatisfaction. | 

Judgment for 500/. againſt the anceſtor who. pays, it, and 


dies, not having taken a releaſe or deed upon the pag. 


Reſolved, that the heir may maintain an audita guerela upon 
this payment, though no deed or ſpecialty. 2 Keb. 455. 

An adminiſtrator recovered in trover, counting of his own 
poſſeſſion after adminiſt: ation committed; but before execution 
the adminiſtration was revoked, and the defendant brought a- 
dita querela, and adjudged it lay. For though of goods in hu 
own: poſſeſſion he had no need to name himſelf adminiſtrator, 
yet the goods here are aſſets, and he is chargeable as executor 
de ſon tort, after adminiſttation repealed for the goods ſo taken 
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of proſecuting an Aupira QuERELA by the 
DEFENDANT in the Suit. 


in execution.— So, where baron and me executrix recover, 
and the ſeme dies before execution, the baron ſhall not have 
ſire facias, Vide 2 Keb. 668, Cro. Car. 208. 227. 464. 

The plaintiff had a verdict in treſpaſs againſt two, and after 
the day at ni privs, and before the day in bank, in conſidera- 
tion of 10 J. releaſed to one of the defendants, On which the 
other defendant, aſter the day jn bank, but before judgment 
entered, to take advantage of the releaſe, ſued out an audita 
querela, put in bail, and declared as of the judgment entered, — 
The plaintiff in the original action to the declaration in audita 
querela pleaded nul tiel record, on which plea the plaintiff in 
audila querela moved, that the plaintiff in the original action 
might bring in the peſfes and enter the judgment, or that he 
ſhould do it for him. Per Cur. Let the plaintiff in the original 
ation enter his judgment within ſuch a time as of the day in 
dank, or let it never be entered, and let the ſuit on the audita 
querela ſtay. Ranfere v. Meredith and Baker. Paſ. 26 Car. 2, 
1 Med. 111. | 

The plaintiff, a feme ſole, married after the interlocutory 
judgment, and before executing the writ of enquiry; and it 
was now moved to ſet aſide the writ of enquiry, and the in- 
quilition thereon taken, But refuſed by the court. And the 
tefendant was left to his audita querela, Bunb. 283. 

The plaintiff, a feme ſale, between interlocytory and before 
fal judgment, married; and after the final judgment, the 
luſband and wife brought a ſcire facias thereupon, for the de- 
lendant to ſhew cauſe guare ex. non, &c. And then the deſend- 
at moved to have the judgment ſet aſide; but the court refuſe. 
* it on motion, and put him to his audits guerela. Bun, 
292, | 

One lent money, and for ſecurity accepted a judgment; the 
money was paid within a day or two after it became due, and 
de party gave an acquittance, and promiſed to acknowledge 
ſuisfaction, and this was proved before the ſecondary ; yet the 
Maintiff took the defendant in execution, and he remains in 
ſriſon. Per Cur, The proper remedy is by audita querela ; 
but let the plaintiff appear here next term, to ſhew caule — 
de _ not acknowledge ſatis faction on record, Anon. Mic 
) Car. 2, | 

f two executors ſue execution for damages recovered by the 
ſtator, where one hath releaſed, an audita querela lies againſt 
bh, Ral. Abr . 312. 

; gh Ee 3 If 
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Of proſecuting an AvpiTA QuERELA by the 
| DEFENDANT in the Suit. 


Tf A. hath judgment againſt B. for coſts and damages, and 
releaſes to B. all executions, and after B. brings a writ of error, 
and thereupon the judgment is affirmed, and further coſts given 
for the delay of execution, and A. takes B. in execution for 
whole, upon an audita guerela B. ſhall be diſcharged guead the 
damages and firſt coſts, but not guead the ſecond coſts, Cre, 
Fac. 337. Rol. Rep. 11. | es 

If two are bound in an obligation, jointly and ſeverally, and 
Judgment is given againſt each in two ſeveral actions, one in 
banco, the other in banco regis, and after one is taken in execu- 
tion in banco regis, and then an execution is taken in bance 
againſt the other by elzgit, and lands and goods delivered in 
execution thereupon ; he that is in execution by his body in 
banco regis, ſhall be delivered upon an audita querela, becauſe 
the execution upon an elegit is a ſatisfaction. Hab 2. Cre, 
Fac. 338. 2 Bulſ. 97. Godb. 257. Rol. Rep. 8, 9. 4 

But if J. and B. are bound in an obligation, jointly and ſeve- 
rAly, and judgment given againſt each upon ſeveral actions 
brought, and both taken in execution, and after A. eſcapes, 
yet B. ſhall not be delivered upon an audita querela z for though 
the obligee may have an action againſt the ſheriff for an 
eſcape, yet, till he is actually ſatisfied, the other ſhall not have 
an audita querela; nor the obligee be compelled, whether be 
will or no, to take his remedy againſt the ſheriff, who may die 
or ke inſolvent. Vide Bac, Abr. 3 Fol, 699, CG. 
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Bai1L to the original Suit. 


udgment or execution had againſt them to anſwer the 
debt of their principal; and the writ of audita guerela is allowed, 
they have no occaſion to put in bail, unleſs the bail are in exe- 
cution. 


deſault of their principal, and afterwards the original judgment 
is reverſed, bail may be relieved by audita guerela, for they have 
_ remedy, having no opportunity to plead it. 1 Rol. 

308. c | 

Judgment in debt againſt H. who died, not having ſatisfied 
the debt or rendered his body, a ſcire facias iſſued againſt the 
bail; and after two nihils, execution was awarded, —— 
they brought an audita guerela; and becauſe no ca. ſa. had been 
awarded againſt H. they had judgment. Cre. El. 597. 

The exeneretur which had been ordered to be entered by the 
court was not actually entered on the bail-piece [by the omiſ- 
lon of the proper officer]. - But the plaintiff himſelf was ap- 
prized of the ſurrender ; though the attorney ſwore, that he, 
the attorney, had no notice of it.— The plaintiff's attorney not 
teing apprized of the ſurrender of the principal, ſued out ſcire 
facas's againſt the bail, who paid the money; but they were 
ſued into London, where the original cauſe of action was, and 
not into Middleſex, where the ſurrender was made, and where 
the bail-piece remained. Upon both theſe irregularities, viz. 
te plaintiff's being apprized of the ſurrender and order of the 
court ; and 245, The tire facias's being ſued out into London, 


— ww SF . - _— ww bk. a _— 


le ſet aſide for irregularity, with coſts, and the money reſtored, 
The court were clear as to both points, and made the rule 


naney, but without coffs, as. awarding coſts would have been 
tono purpoſe ;—the plaintiff, who was apprized of the-furren-- 
(tr, being gone abroad; and the attorney, who was not ap- 
ized, not having ated with any deſign to oppteſs. Bond v. 


lac, Burr, Rep. 4 pt. 499. 
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Of proſecuting an AupiTa QuERELa by the 


W HEN bail bring audita querela to be relieved from a 


Where judgment is had againſt bail upon a ſcire ſacias upon 


nſtead of Afiddleſex, it was moved, that the ſejre facias's might. 


blolate for ſetting the ire facias's aide, and reſtoring the 


- — — — 
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424 Df Audita Querela, 


Of the Proceſs in AupiTa QuERE LA. 
II was ſaid before, that the proceſs upon an audita querela is of 


two forts, viz. a ſcire facias and a venire facias. 

The proceſs of ſcire facias is proper when the party ſuing the 
audita gquerela is in actual cuſtody, or when the writ itſelf is 
tounded on record. 5 

The proceſs of venire facias is proper when the party is not in 
cuſtody, but only brings his audita querela quia timet, or when 
the writ itſelf is grounded on a matter of ſact. Salk, 92. 
Cartbh. 303. | 1 

If the original ſuit were by original turis, there ſhould be 
fiſteen days at leaſt between the ieſe and return of the proceſs 
iſſged upon the allowance of the audita querela, and muſt be 
returnable on a general return, - © 

But if the original ſuit were by bill (it ſeems), that fifteen days 
between the teſte of the firſt ſcire ſacias, and return of the ſecond 
ſeire facias, are ſufficient.—i. e. Seven days between the fle 
and return of each writ, and not one ten, and the other five. 

And the writ ſhould be returnable on a day certain in term, 

But even if the original ſuit were by bill, and the proceſs on 
the audita querela be a venire facias, I ſhould apprehend that 
there ought to be ſiſtecen days between the teſſe and return of that 
writ ; becauſe the ſecond proceſs iſſuing upon default thereto, is 
a difliringas, _ | * 

The defendant in the audita querela ſhould be warned to 
appear. 
= being taken in execution, brought an audita guerela, 
teſled 2 ½ Nov. a ſcire facias iſſued and bore teſſe the 6th Nov. 
The defendant appeared and demurred, and ſhewed for cauſe, 
that the teſſe of the ſcire facias was before the audita guerela. 
Sed nan allecatur, for here the ſcire facias being but to compel 
the party to appear, and anſwer the audite guerela, the appear- 
ance has helped the defect of the proceſs ; but upon a ſeire facias 
upon a judgment it may be otherwiſe, becauſe another judg · 
* is to be grounded upon it. Vaughan v. Lloyd, Hil. 20, 
21 Car. 2. d HS Thos | g 
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Of Declaring, &c. in AUDIiTA QUERELA.. | 


JF the defendant in eud:ta querela appears upon the ſcire ſaciat, 
venire facias, or diſtringas, the plaintiff in audita querela de- 
clares; in which declaration the whole writ of audita guerela is 
recited in the ſame manner as in a declaration in ſcire faciat, 
with a beginning to this effect: | - 
« OUR lord the king ſent to his juſtices, * ofizned 10 hold pleas 
before the king himſelf; his writ cloſe in theſe words, to wit, 
George the Third, Cc.“ (and fo recite the whole writ of 
aud ta querela.) | | 


In the declaration in an audita gquerela, the better form is to 
recite the whole record of the recovery, or it may be recited 
generally, as ** Quid cum guidam A. nuper ſcilicet, &c. implaci- 
taſſet quendam B. &c. ſuper quo he found bail, taliterque in eddem 
curia noſtra proceſſum fuit, quad preditius A. recuperet, Qc.“ 
Co. Ent. 87. b. c. ; 

But if there is a variance between the audita querela and the 
record, the writ abates. F. N. B. 104. r. 5 

The declaration ought to comprehend only one gravamen, 
or at leaſt, if it mentions ſeveral, it ought to rely upon one 
only, otherwiſe it will be double. F. V. B. 104. r. Cre. 
El, 809. Dy. 297. b. And the plaintiff ought to ſhew himſelf 
agarieved, bid. | 

In the entry of the declaration, after the writ of audita querela 
is ſet forth, the plaintiff ſuggeſts the gravamen, and prays to be 
diſcharged, &c. Afterwards is ſet out the award of the ſcire 
facias or venire, c. and the recognizance of bail (if the plain- 
tiff was in execution and delivered on bail), then the return to 
the ſcire facias, or venire, and the defendant's appearance. 

If the ' defendant confeſſes the matter alledged, the plaintiff 
has judgment and diſcharge by confeſſion z but if the defendant 
cenies it, the parties proceed to iſſue in fact, or in law, as in 
other caſes. | 

No damages or coſts can he given to a plaintiff in an audita 
querela, See Dyer, 194. 

If the plaintiff in audita guerela be nonſuited, though he may 
have a new writ of audita querela, he ſhall have no ſuperſeaeas 
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to ſtay execution. 
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* This is the form of beginning in B. R. In C. B the form is 
thus, OUR lord the king ſent to his juſtices of the Beach,” Cc. 


i If 
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Of Declaring, &c, in AupiTA QUERELA, 


If the audita querela be brought while the money recovered 
on the firſt judgment remains in the hands of the ſheriff, and 
not paid over to the party, the court will make an order for it 
to remain there till the audita guerela is determined. But it 
ſeems, that if the money on the firſt judgment is paid over to 
the party recovering it, there is no remedy for it. | 

But by Vindbam, juſt. Where judgment is had in an audits 


querela brought before the former execution done, the plaintift 


in audita querela ſhall be reſtored to whatever he loft by the 
execution, which the court agreed, being founded on a relcaſe. 
Vide 1 Keb, 260. 245. 1 Sid. 74. | | 
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Of the Judgment in AupiTA QUERELA. 


B the proceſs. of penire faciar, the plaintiff in audita queralg. 
may have diſtreſs infinite till the defendant appears.—But 
if the defendant does not appear and plead after a ſcire facias, and 
two nihili returned, there ſhall be judgment againſt him. 

ax” * there is judgment after one nibil, it is error. R. 
Yelv. 88. | Pro. 4 

If the defendant pleads, and afterwards makes default upon 
the jw facias ad audiendym judicium, there ſhall be judgment 
2 ainſt him. 

"if there be judgment for the defendant in an audita guerels, 
before he have execution upon his firſt * he may after- 
wards purſue his execution upon that. 1 Vent. 264. 

If the defendant in the firſt judgment was in execution before 
the audita querela, and in that there is judgment for the de- 
m— he ſhall purſue judgment in the audita querela, I Vent. 
264. . | 
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Of Amendments and Jeofails, 


Of AMENDMENTS. 


BY the 14 Edw. 3. fat. 1. c. 6. it is enacted, That by 
42 the miſpriſion of a clerk in any place, whereſoever it be, no 
proceſs ſhall be annulled or diſcontinued,” by miſtaking in 
writing one ſyllable or one letter too much or too little, but as 
ſoon as the thing is perceived, by challenge of the party, or in 
other manner, it ſhall be haſtily amended in due form, without 


giving advantage to the party that challengeth the ſame becauſe 


of ſuch miſpriſion.“ 


By the 8 Hen. 6. e. 12. * No judgment nor record ſhall be 


reverſed nor annulled for any error aſſigned in any record, pro- 
ceſs, warrant of attorney, original writ, or judicial, panel or 
return, in any places of the ſame raſed or interlined, or in any 
addition, ſubſtraction, or diminution of words, letters, titles, or 
parcels of letters, found in any record, proceſs, warrant of at- 
torney, writ, panel, or return certified,” 

The judges of the courts in which any record, proceſs, word, 
plea, warrant of attorney, writ, panel, or return be, ſhall have 
power to examine the ſame, and to reform and amend (in 
affirmance of the judgments of ſuch records and proceſſes) all 
that which to them in their diſcretion ſeemeth to be miſpriſion 
of c'erks; except appeals, indifiments of treaſon and of felomes, and 
outlawries of the ſame ; and the ſubſlance of proper names, ſur- 
names, and additions left out in original writs, and writs of exi- 
gent; ſo that by ſuch miſpriſion of clerks no judgment ſhall be 
reverſed nor annulled ; and if any ſuch record, proceſs, c. be 
certified defeQive, the party in affirmance of the judgment may 
ailedge, that the ſame writing is variant from the ſaid certift- 
cate, and that being found and certified, the ſame variance 
ſhall be reformed and amended according to the firſt writing.” 

The above are ſaid to be the only ſtatutes of amendments 
the ſtatutes of jeofails are more numerous and intricate ; but of 
them in their order, | 


] 
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Of JeoFails. 


Y the ſtati.g Hen. 5. c. 4. in explanation of the 14 Edw: 3. 
ordains, That the juſtices before whom ſuch plea or 
recard is made, or ſhall be depending, ' as well by adjournment, 
as by way of error, or otherwiſe, ſhall have power to amend 
ſuch record and proceſs, &c. as well after, as before judgment 
given in any ſuch plea or record.“ | | 
The 4 Hen. 6. c. 3. confirms the ſtatutes 14 Zdw. 3; and 
the gib of Hen. 5. and extends the power thereby: given to 
amend, ** as well after judgment given upon a verdick paſſed, 
as upon a matter in law pleaded.” oo | 
The 8 of Hen. 6,.c. 15, authorizes the amendments; for 
defaults and miſptiſions of clerks, officers, &«. according to 
the diſcretion, of the juſtices, and by examination thereof by 
them to be taken where they ſhall think needful; but not to 
extend to records or proceſſes in Valet, or records or proceſſes 
of outlawries of felonies and treaſons, and the dependencies 
thereof,” A | | 


The 32 of Hen. 8. c. 30. enaQts, © That if am iſſue be tried 


by the oath of twelve or m:re indifferent men, for the party plain- 


tiff or demandant, or for the party of the tenant or defendant, 
in any action or ſuit at common law in any court of record, 
that then the juſtices by whom judgment thereof ought to be 
given, ſhall proceed and give judgment in the ſame, any miſ- 
pleading, lack of colour, inſufficient pleading or jeofail, ot any 


miſcoptinuance or diſcontinuance, ot miſconveying. of proceſs, 


misjoining of the iſſue, lack of warrant ef attorney for the 
party againſt whom the ſame iſſue ſhall happen to be tried, ot 
any other default or negligence of any of the parties, theic 
counſellors or attornies had or made to the contrary notwith» 
ſtanding; and the faid judgments thereof, ſo to be bad and 
given, ſhall ſtand in full ſtrength and force to all intents and 
purpoſes, according to the ſaid verdict, without any reverſal or 
undoing of the ſame by writ of error or falſe judgments, in like 
form as though, no ſuch default or negligence bad ever been 

had or committed.“ | | | | 
The 18 of Elix. c 14. enaQs, © That if any verdict of 
twelve men, or mere, ſhall be hereafier given in any action, ſuit, 
bill, plaint or demand, in any court of record, the judgment 
thereupon ſhall not be ſtayed or reverſed by reaſon of any 
default in form, or lack of form, touching falſe Latin, or va- 
tiance from the regiſter, or other defaults in form in any writ 
original or judicial, or by reaſon- of any imperfect or inſufficient 
return of any ſheriff or other officer, or for want of any war- 
rant of attorney, or by reaſon of any manner of default in 
proceſs, upon or after any aid prier or voucher, nor any ſuch 
record 


I / 
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record of judgment after verdi& to be given hereafter, ſhall be 
reverſed for any the defects or cauſes aforeſaid—provided that the 


faid act ſhall not extend to any writ, declaration, or ſuit of ap- 


pea] of felony or murder, nor to any indictment or preſentment 
of felony, murder, treaſon, or other matter, nor to any pro- 
ceſs on any of them, nor to any writ, bill, action, or informa- 
tion upon any popular or penal ſtatute.“ 1 K 
The 21 Fac. 1. c. 13. enacts, © That if any verditt of twtlot 
men or more ſhall hereafter be given fot the plaintiff or demand- 
ant, or for the defendant or tenant, bailiff in aſſize, vouchee, 
pray in aid, or tenant by receipt, in any Action, ſuit, bill, 
plaint, or demand in any court of record; the judgment there- 
upon ſhall not be ſtayed or reverſed by reaſon of any variance 
in form only, between the original writ of bill, and the decla- 
ration, plaint, or demand, or for lack of any averment of any 
life or lives of any perſon or perſons, ſo as upon examination 
the ſaid erer be proved to be in life ; or by reaſon that the 
venire facias, habeas corpora, or diſtringas, is awarded to a wrong 


| officer, upon any inſufficient ſuggeſtion, or by reaſon the vi/#e 


js in ſome part miſawarded, or ſued out of more places, or of 
fewer places, than it ought to be, ſo as ſome one place be right 
named; or by reaſon that any of the jury which tried the ſaid 
iſſue is miſnamed, either in the ſurname or addition in any 
of the faid writs, or in any return upon any of the ſaid 
writs, ſo as upon examination it be proved to be the ſame 
man that was meant to be returned; or by reaſon that 
there is no return upon any of the ſaid writs, fo as a panel 
of the names of jurors be returned and annexed to the faid 
writ; of for that the ſheriff's name, or other officer's name 
baving the return thereof is not ſet to the return of any ſuch 
writ; fo as upon examination it be proved that the ſaid writ was 
returned by the ſheriff, or under ſheriff, or any ſuch other offi- 
cer; or by reaſon that the plaintiff in an cjeclione firmæ, or in 
ny perſonal action or ſuit, being an infant under the age of 
one-and-twenty years, did appear by attorney therein, the 
verdi& paſs for him provided that the ſaid act ſhall not ex- 
tend to any writ, declaration, or ſuit of appeal of felony ot 
murder, nor to any indictment or preſentment of felony, mut- 
der, or treaſon; nor to any proceſs upon any of them; nor to 
any writ, bill, action, or information upon any popular or pe- 
nal ſtatute.” 
Tbe 16 & 19 Car. 2. e. f. (called by Twyſden the omnip 

tent act), enacts, That if any verdict of twelve men ſhall be 
given in any action, ſuit, bill or demand, in any of his majeſty's 


_ courts of _— at Meſtminſiir, ot in the counties palatine of Cheſ* 
: ters 


lubſidi 
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ter, Lancafler, or Durham, or in his majeſty's courts of the 
great ſeſſions in Wales, judgment thereupon ſhall not be ſtayed 
or reverſed, for default in form or lack of form ; or by reaſon 
that there are not pledges, or but one pledge to proſecute, re- 
turned upon the original writ z or becauſe the name of the ſhe- 
riff is not returned upon ſuch original writ, or for default of 


entering pledges upon any bill or declaration; or for default of 


alledging the bringing into court of any bond, bill, indenture, 
or other deed, mentioned in the declaration, or other pleading ; 
or for default. of allegation of the bringing into court letters 
teſtamentary or letters of adminiſtration ; or by reaſon of the 
omiſſion of vi & armis, or contra pacem; or for or by reaſon of 
the miſtaking of the Chriſtian name or ſurname of the plain- 
tiff or defendant; demandant or tenant, ſum or ſums of 
money, day, month, or year, by the clerk, in any bill, decla- 
ration, or pleading, where the right name, ſurname, ſum, day, 
month or year, in any writ, plaint, roll, or record, preceding, 
ar in the. ſame roll or record where the miſtake is committed, is 
or are once truly and rightly alledged, whereunto the plaintiff 
might have demurred, and ſhewn the ſame for cauſe; nor for 
want of the averment of hoc paratus eff verificare ; or for hoc pa- 
ratus eft werificare per recordum; or for not alledging prout 
patet per recordum; or for that there is no right venue, 
ſo as the cauſe were tried by a jury of the proper county 
or place where the action is laid; nor any judgment after ver- 
dict, confeſſion by cognovit actionem, or relicta verificatione, ſhall 
be reverſed for want of miſericordia or capiatur; or by reaſon 
that a capiatur is entered for a miſericordia, or a miſericordia for 
a capiatur; nor for that ideo conceſſum eft per curiam is entered 
for ides conſideratum ef? per curiam; nor for that the increaſe of 
cofts after a verdict in any action, or upon a nonſuit in replevin, 
are not entered to be at the requeſt of the party for whom judg- 
ment is given; nor by reaſon that the coſts in any judgment are 
not entered to be by conſent of the plaintiff; but that all ſuch 
omiſſions, variances, defects, and all other matters of like na- 
ture, not being againſt the right of the matter of the ſuit, not 
whereby the iſſue or trial are altered, ſhall be amended by the 
juſtices, or other judges of the courts where ſuch judgments are 
or ſhall be given, or whereunto the record is or ſhall be removed 
by writ of etror——not to extend to appeal of felony or murder, 
nor to any indidtment or preſentment of felony, murder, trea- 
ſon, or other matter; nor to any Writ, bill, aQion or informa- 
tion upon any penal ſtatute, other than concerning cuſtoms and 
labſidies of tonnage and poundage,” T% 

| e 
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7 Of Jeoraits, 


The ſtat. 4 & 5 Aunt, c. 16. enacts, That where any h. 
murrer ſhall be joined and entered in any action or ſuit in any 
court of record, the judges ſhall proceed and give judgment, 
according as the very right of the cauſe and matter in law ſhall 
appear unto them, without regarding any imperfection, omiſ- 
ſion, or defect in any wrir, return, plaint, declaration, or 
other pleading, proceſs, or courſe of proceeding whatſoever, 
except thoſe only which the party demurring ſhall ſpecially and 
particularly ſet down and expreſs, together with his demurrer, 
as cauſes of the ſame, notwithſtanding that ſuch imperfeQion, 


omiſſion, or defect, might have been taken to be matter of 


ſubſtance, and not aided by the ſtatute made in the tu enty- 
ſeventh year of queen Elizabeth, Cc. ſo as ſufficient matter 
appear in the ſaid pleadings upon which the court may give 
judgment, according to the very right of the cauſe ; and there- 
fore no advantage or exception ſhall be taken of or for an im- 
material traverſe; or of or for default of entering pledges upon 
any bill or declaration ; or of or for the default of alledgirt 
the bringing into court any bond, bill, indetiture, or ot 
deed mentioned in the declaration or other pleadings ; or of of 
for the deſault of alledging the bringing into court letters teſta- 
mentary or letters of adminiſtration; or of or for the omiſſion 
of wi & armis and contra pacem, or either of them; or of ot 
for the want of averment of hc paratus et verificare, or hoc pa- 
ratus eft verificare per recordum; or of or for not alledging prot 
patet per recordum; but the court ſhall give judgment accordin 
to the very right of the cauſe as aforeſaid; without regarding 
any ſuch imperfections, omiſſions, and defects, or any other 
matter of like nature, except the ſame ſhall be ſpecially and 
particularly ſet down and ſhewn for cane of demarrer.” 

And that all the ſtatutes of jeofails ſhall be extended to judg- 
ments entered upon confeſſion, ni diuit; of non ſum informatas, 
in any court of record; and no ſuch judgment ſhall be reverſed, 
nor any judgment upon any writ of enquiry of damages exe- 
cuted thereon, ſhall be ſtayed or reverſed, for or by reaſon of 
any imperfection, omiſſion, defect, matter or thing, which 
would have been aided and cured by any of the ſaid ſtatutes of 
jeofails, in caſe a verdict of twelve men had been given in the 
ſaid action or ſuit, ſo as there be an original writ or bill, and 
warrants of attorney duly filed, | 

By the ftat. 9 Anne, c. 20. All the ſtatutes of jeofails are 
extended to all writs of mandamus, and informations, in the na- 
ture of 2e warrants.” ' | 5 ok 
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By the 5 Goo, 1. c. 13. All writs of error, wherein there 
ſhall be any variance from the original record, or other defect, 
may and ſhall be amended and made agreeable to ſuch record, 
by the reſpective courts where ſuch writ or writs of error ſhall 
be made returnable ; and that where any verdi& hath been or 
{hall be given in any action, ſuit, bill, plaint or demand, in 
any of his majeſty's courts of record, or within England or 
Wales, the judgment thereupon ſhall not be ſtayed or reverſed 
for any defect or fault, either in form or ſubſtance in any dill, 
writ original or judicial, or for any variance in ſuch writs from 
the declaration or other proceedings” —not to extend to any 
appeal of felony or murder, or to any proceſs upon any indict- 
ment, preſentment, or information of or for any offence or 
miſdemeanour whatſoever. 

It is to be obſerved, that the above ſtatutes neither extend to 
criminal proceedings nor to penal actions. 

Though the ſtatute 14 Edw. 3. ſeems only to have authorized 
an amendment where there was only a Hllable or letter too 
much or too little in proceſs, yet the judges conſtrued it to ex- 
tend to the amendment of a word. But as it was confined to 
proceſſes, they doubted whether they could make amendments 
thereof as well after judgment as before, and therefore confined 
it only to the amendment of meſne and jury proceſs ; which oc- 
caſioned the ſtatutes 9 of Hen. 5. c. 4. and the 4 of Hen. 6. 
. 3. by which ſuch power is given them as long as the record 
or proceſs is before them, as well after judgment as before, 
whether jt be a judgment upon a verdict, or on demurrer. 

The ſtatute 8 of Hen. 6. c. 12 and 15. greatly enlarged the 
authority of the courts z but as thoſe ſtatutes extended only to 
what the judges ſbould interpret the miſpriſions of their clerks, 
and of ſheriffs, coroners, and other officers, it was found that 
many juſt cauſes were overthrown for want of form (not aided 
by any of the foregoing ſtatutes), though they were good in 
lub/lance, This defect occaſioned the ſtatute 32 of Hen, 8. 
.. 30. which though much more extenſive than any precedi 
it, in allowing the judges to overlook or amend various miſ- 
takes, yet it remedied no omiſſion but one, viz. the party's 
negligence againſt whom the iſſue was found, in not filing his 
warrant of attorney, which ſhould not after verdid? prejudice 
the right of the party that had prevailed. 

The ſame ſtatute, ſince it extended only to the overlooking 
o amending of defects ofter a verdict given on an i ſue tried by a 
iy for the plaintiff or demandant, tenant or defendant, was 
leſective in the following * other reſpects. : 

Vor. II. f 


If 
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Tf in replevin the plaintiff is nonſuit after evidence, and the 
Jury aſſeſſed damages for the avowant, this is no trial within the 
AQ, for it is only in nature of an inqueſt of office, Cro, 

ac, hs | 
7 Nether an iſſue upon nul tiel record, 11 Co. 3. nor between 
the demandant and wourhee, are within the act. 11 Co. 5. 

If as to part the defendant joins iſſue, but fays nothing to the 
reſt, and this iſſue be found for plaintiff, he ſhall have judg- 
ment — but if pleaded to the whole, it is a bad plea, and not 
helped by the ſtatute, Hard, 331. 

But the ſtatute extends to diſcontinuance on the part of the 
plaintiff, as well as thoſe on the part of the defendant, and to 
thoſe after as well as before verdict. Cro. Fac. 528. 

Miſconveying (or miſconceiving) of prsceſs within the act, 
means, as if a di/{1 ingas be awarded where it ſhould be an bab. 
corp. But it is otherwiſe if a venire (or other proceſs) be 
awarded to a wrong officer, Savil. 37. Yelv. 15. 

If the judgment be not given upon the verdi#, it is not 
within the act; as in debt againſt an heir who pleads riens per 
deſcent, except 20 acres in D. upon which iſſue is joined, and 

verdict for the defendant, If the plaintiff take judgment upon 
the confe ſſion, it may be reverſed by reaſon of a diſcontinuance, 
Yelv. 169. ; | 

As the foregoing ſtatute cured only the party's warrant of 
attorncy, zgainſt whom the iſſue was found, the 18 of Elis. 
c. 14. cures, amongſt other defects, the want of any warrant of 
attorney, and remedies omiſſions which the prevailing party 
might have been guilty of, as well as the other fide. 

This laſt Nlatute, after verdid given, cures the want of form 
in various inſtances; and amongſt others it cures the want of 
any writ original or judicial, But if there was a vicious will, 
and the proceedings were had on ſuch writ, it is not cured—So 
an ill writ in ſubſtance, of a"good writ which warrants not 
the declaration, is not aided by this ſtatute, —But the want of a 
bl! on the file, which is ig nature of an original, is Aided by 
the equity of the act. Cro. El. 722. The want of a vert, 
aiſiringas, or the like, is aided,” but not a vicious a: 

lf there be no retuin, or the writ be album breve, this was 
not aided by this act. Yelv. 110. and if one ſheriff of Landis 

made a return without the other, it was not helped, being no 
return at all; for they make but one officer, and the court 
knows, that in one ſheriff there, there is two perſons. 

Ali theſe ſtatutes before noticed were extended only to the 


Cuurts above; but the ſubſequent ſtatutes thereto extend to all 
| counts 


a'taini 


Df Amendments and Jeofails. 435 


Of JeoFA1LS. 


courts of record, and remedy ſeveral defects and omifions not 
included in the former. 2 Saund. 258, 

The firſt of theſe ſubſcquent ſtatutes is the 21 Fac. 1. c. 13. 
which aids many things before omiited, afier verai either for 
plaintiff or demandant, defendant or tenant, in any court of re- 
cord —ſuch as variance in form between original or bill, and 
the declaration, &c. the want of averment of a perſon being in 
life—the awarding of jury proceſs to a wrong + IRE miſ- 
awarding of venue miſnomers of jurymen—the want of a re- 
turn upon jury proceſs—the want of the ſheriff ot other offi- 
cer's name to the return of ſuch writ—and the party's appear- 
ing by attorney (being under age), in ejectment or other 


action. a 

There were but 24 returned upon the panel . to the 
e but there were 48 upon the hab. corp, upon which 
defendant made no defence. -On motion the verdict was ſet 
aide without coſts, the court ſaying, that this ſtat, 21 Jac. 1. 
means only the formal words upon the writ, for there muſt be 
a panel annexed to the return. —Browne and Fabnſion. C. B. 
Tr. 11 Geo. 2. | | 

The main deſign of the above ſtatute was to help any miſtake 
in the jury proceſs ; but as there were ſeveral things till to be 
ſupplied, and ſeveral matters to be adjudged form, which were 
always conſtrued to be matter of 2 and which conſe- 
quently were not aided by any of the foregoing ſtatutes, the 16 
& 17 Car. 2. was made, and afterwards perpetuated by the 22 
& 23 Car. 2. c. 4. which cures, after verdid had in the courts 
of record therein mentioned, ſeveral defeats and other matters 
(theretofore matters of ſub/ance) to which the plaintiff might 
have demurred, and ſhewn the ſame for cauſe—or for that there 
is no right venue, ſo as the trial was by a jury of the proper 
county or place. | 

This ſtatute not only cures the matters therein ſtated after a 
verdict had, but alſo cures after judgment had upon a cognovit 
aclionem, or relifta verificatione, ſeveral other matters, variances, 
and miſtakes therein mentioned, not being againſt the right of 
the matter of the ſuit, or whereby the iſſue or trial are altered; 
—all which miſtakes, &c. are declared to be amendable by the 
judges of the courts where ſuch judgments are or ſhall be given, 
by the judges of the court W heieunto the record is or ſhall be 
removed by writ of error. 2 a 

An actual amendment is- never made on this ſtatute (as it 
ſhould ſeem there ought to be), but the benefit of the act is 
attained by the courts overlooking the exception. Stra. 1011. 


Ft 3-3 = | | This 
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This laſt, as well as the former ſtatutes, being chiefly ealeu- 
lated to aid imperfeRions after verdi?—and the ſtatute 27 of 
Eliz. c. 5.“ aiding defects in form only on a general demurrer, 
it was thought adviſeable to enlarge the authority of the courts 


further in favour of ſuitors, which occaſioned the ſtat. 4 U 5 


Anne, c. 16. which extends the 27 of Eliz. and enaQts, that 
the judges, in caſe of demurrer joined and entered, ſhall proceed 
and give judgment according as the very right of the cauſe and 
matter in law ſhall appear, without regarding any imperfection, 
omiſſion, or deſect whatſoever, except thoſe only which the 
party ſhall ſpecially ſet down as cauſe of demurrer, notwith- 
ſtanding that ſuch imperfection, &c. might have theretofore 
been taken to be matter of ſub/tance, and not aided by the 27 
of Eliz. ſo as ſufficient matter appear in the pleadings— and de- 
clares that no advantage ſhall be taken for the defaults therein 
particularly mentioned (which were matters of ſubſlanct), ex- 
cept the ſame ſhall be ſpecially ſet down and ſhewn for cauſe of 
demurrer. And by this act, all the ſtatutes of jeofails are ex- 
tended to judgments upon confeſſion, nil dicit, or non ſum infer- 
matus, in any court of record, 

The 9 of Anne, c. 20. alſo extended all the ſtatutes of je- 
fails to writs of mandamus, and informations in the nature of 


_ quo warrants, 


Notwithſtanding all the foregoing ſtatutes, and the great en- 
largement of the power of the judges thereby given, in amend- 
ing wri:s, proceſſes, &c. yet none of them were thought to ex- 


— 


* 


Zy this aQ, entitled ** An ad for furtherance of juflice, in caſe of 
demurrer and pleadings,” it is enacted, That after demurrer join 
and entered in any action or ſuit in any court of record, the judges ſhall 
proceed and give judgment according as the very 1ight of the cauſe 
and matter in law ſhall appear unto them, without regarding any im- 
perfection, deſect, or want of form, in any writ, return, plaint, declars- 
tion, or other pleading, proceſs, or courſe of proceeding, except the/e only 
which the party demurring ſhall ſpecially and particularly fet down and 
expreſs, together with bis demurrer ; and that no judgment to be given 
ſhall be reverſed by any writ of error, for any ſuch imperſection, de- 
fea, or want of form as is aforeſaid, except ſuch only as is before ex- 
cepted.—— And that after demurrers joined and entered, the court 
v here the ſame ſhall be, ſhall and may, from time to time, amend all 
and every ſuch imperfeQions, deſects, and wants of form, as is before 
mentioned, other than thoſe only which the party demurring ſhall 

cially and particularly expreſs and ſet down, together with bis de- 


murier as is aforeſaid. 


tend 
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tend to writs of error ; and the rather, becauſe ſuch amendment 
would not be in affirmance of the judgment which occaſioned 
the 5 Geo. I, c. 13. by which all writs of error, wherein 
there ſhall be any variance from the original record or other 
defect, ſhall and may be amended and made agreeable to ſuch 
record by. the reſpective courts where ſuch writ or writs of 
error ſhall be made returnable ; and that after verd; no judg- 
ment ſhall be ſtayed or reverſed for any defect or fault either in 
form or ſubſtance, in any bill, writ, original or judicial, or far 
any variance in ſuch writ from the declaration or other pro- 
ceedings. y « 


Ff 3 And 
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And herein of entering Procefs on the Roll to fave f 
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THE ſtatute 21 Fac, 1. c. 16. / 3. for limiting perſonal 
ad ions, enacts, That all actions of treſpaſs guare clauſum 


Jrezit, all actions of treſpaſs, detinue, action ſar trover, and th 
replevin for taking away of goods and cattle, all actions of * 
account and upon the caſe, other than ſuch. accounts' as A 
| concern the trade of merchandize between merchant and mer- 15 
, chant, their factors or ſervents, all actions of debt grounded W 
upon any lending or contra without ſpecialty : all actions of _ 
debt for arreatages of rent, and all actions of afſault, menace, 
battery, wounding, and impriſonment, or any of them which th 
ſhall be ſued or brought, ſhall be commenced and ſued within th 
the time and limitation hereafter expreſſed, and not after, (that fo 
is to ſay;) | 20 
„ Actions upon the caſe (other than for ſlander), actions for of 
account, actions for treſpaſs, debt, detinue, and replevin for cit 
goods or cattle, and actions of treſpaſs guare clauſum fregit, 
WITHIN SIX YEARS next after the cauſe of ſuch actions or © ; 
ſuit, and not after : | * 
And actions of treſpaſs, of aſſault, battery, wounding, Vi. 
impriſonment, or any of them, WITHIN FOUR YEARS next ys 
aſter the cauſe of ſuch actions or ſuit, and not after: Re 
And actions upon the caſe for words WITHIN TWO YEARS 
next after the words ſpoken, and not after.” ng 
And by . 7. it is provided, That if any perſon or per- VE 
ſons that is of ſhall be entitled to any ſuch action of treſpals, 17 
detinue, action ſur trover, replevin, actions of accounts, actions _ 
of debt, actions of treſpaſs for aſſault, menace, battery, wound- lim 
ing, or impriſonment, actions upon the caſe for words, be or the 
ſhall be at the time of any ſuch cauſe of action given or accrued, 17 
fallen or come, within the age of twenty-one years, feme the 
covert, non compos mentis, "impriſoned, or beyond the ſeas &; that 10%. 
then ſuch perſon or perſons ſhall be at liberty to bring the ſame\ by 
actions, ſo as they take the ſame within ſuch times as are 2 
before limited after their coming to or being of full age, diſ- reti 
covert, of ſane memory, at large, and returned from beyond on 
the ſeas, as other perſons having no ſuch impediments ſhould 
have done.“ As 
TP of f 
A foreigner who reſides always beyond ſeat, is not bound by 2 
this ſtatute, as the exception is general, and may reply the fact to the t 


lea of the ſtatute, 2 Black/. Rep. 723. 
P | J Rep. 723 This 1 
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This ſtatute bars the plaintiff's action if he do not commence 
it within the time therein expreſſed; or if diſabled at the time 
the action accrurd, if he do not commence it within the limited 
times after tne diſability removed from himſelf - but the 4 & 5 
Ann, c. 16. J. 19. entules the plaintiff, in caſe the defendant 
is b:yond ſea at the time the action accrues, to bring his action 
within the limited time, according to the ſtat, 21 Fac. 1. after 
the defendant ſhall be returned, 

Both the ſtatutes of 21 Jac. 1. & 4 & 5 Ann. are expreſs, 
that the party to be excuſed mu⁴ be beyond the ſeas, And 
therefore the atute ot limitations extends to perſons in Scatland; 
for they are not beyond the ſeas. King v. Walker, 1 Blackſ. Rep. 
286. And thereture a pAaintiff living in Scotland ſhall be barred 
of his actioh, if he does not commence it within the time ſpe- 
cihed by the ſtatute. . 4 

A latitat is good to avoid the ſtatute of limitatione, without 
a bill of Middleſex previouſly ſued.—80 is a capias without an 
original, Metcalf v. Burrowes, 14 Geo. 2. Bull, Ni. Pri. 151. 


Vide Stra. 736. And a capias is good evidence of a preceding 


original, Leader v. Moxons, M. 14 Geo. 3. C. P. 2 Blachſ. 


« 925, 
An attachment of privilege (though informal in being made on 
a general return) is a ſufficient commencement bf an action, to 
avoid the ſtatute of limitations. Leadbeater v. Markland. II. 


17 Gee. 3. C. P. 2 Blaciſ. Rep. 1131. 
And a /atitat ſued in vacation will, by fiction of law, fave the 


limitation of time, unleſs the defendant in his rejoinder ſet out 


the day on which the /atitat iſſued, Lambert v. Hbiteley, E. 
1760. K. B. Vide Ld. Rm. 432, &c. 386. 880. 553. For 
the true time of ſuing out a latitat may be averred againlt the 
teſle of it. Fohn/on v. Smith. 1 Blaciſ. Rep. 215. 

The proceſs ſued out with a view ta avoid the fatute of 
limitations, muſt be carried to the ſheriff's office, in order to be 
returned with a non ef? anventus, after which it muſt be entered 
on a roll in this manner: MY e 


As yet of the term of the Huh) Trinity, Witneſs, William carl 


ue Middleſex, to wit. The ſheriff is commanded to take C. D. 


and E, F. if they may be found in his bailiwick, and keep 
them ſafely, ſo that he may have their bodies before our {rd 


the king at Weſlminfler, on Wedneſday next, after three weeks 
OE Fry, from 


- __ 
1 
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from the day of the Holy Trinity, to anſwer 4. B. in a plea 
of treſpaſs, and to have then there this precept. By bill, 
Stormont and Way. At which day, before our lord the king, 
at Wi/fiminſler, came as well the aforeſaid A. B. in his pro- 
per perſon, and offered himſelf againſt the ſaid C. D. and 
E. F. in the plea aforeſaid; and the ſheriffs, namely, The- 
mas Wright and Evan Pugh, Eſquires, ſheriff of the county 
of Middleſex aforeſaid, returned, that the aforeſaid C. D. and 
E. F. are not, nor is either of them found in his a 
This entry of a bill of Middleſex will ſerve to illuſtrate the 
practice upon other proceſs, for if the proceſs ſued forth be a 
latitat or attachment privilege in B. R. it mult be ſet forth 
upon the roll, with the return, in the ſame form—and ſuch 
proceſs, when returned, muſt be taken to the ſigner of the writs 
in B. R. to file the ſame, and the roll carried to the clerk of the 
judgments to be entered and docqueted ; the plaintiff's attorney 
making out a docquet paper in this manner; 


Entry of William Lyon, gentleman, one, &c, 


Middleſex, to wit. Entry of a bill to ſave the ſtatute between 
A. B. plaintiff, and C. D. and E. F. defendants, 
Returnable, &c. * 
6 oll. 


- Tf in B. R. the proceſs ſued forth is an original or capias, 
the entry thereof, 3 return, 2 be made out ac» 

cordingly, and docquetted, ſuch. proceſs when returned bei 
filed with the filazer, | Y | OY 
So, in C. B. if it be an original or capias, the ſame muſt be 
filed with the filazer, and the roll carried in and docquetted 

with the clerk of the judgments, | : 

If a plaintiff would take advantage of proceſs ſued out in this 
manner; upon the defendant's coming into court afterwards, 
and pleading the ſtatute in bar of the action, the plaintiff muſt 
ſhew that he has continued the writ to the time of the action 
brought, and muſt ſet forth that the firſt writ was returned. 
For if the defendant plead nen aſſumpſit infra ſex annos ante en- 
hibittonem bi. læ, and the plaintiff tenders an iſſue thereon, and 
iſſue be taken, the plaintiff cannot give the latitat in evidence; 
for a /atitat may either be the commencement of the aQion, or 
ohly proceſs to bring the defendant into court; and as proceſs 
Funn i 
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it may be ſued out before the cauſe of action accrues, ' Bull, 
Ni. Pri. 151. 

So that the plaintiff to ſuch ay inſtead of tendering iſſue, 
ſhould reply a latitat, ſued out at ſuch a time, and ſhew the 
ſame returned ; then continue the ſame in his replication to the 
proceſs on which the party comes in; averring, that the firſt 
proceſs ſued out and returned, was ſued out with a view to ex- 
hidit his bill, or declare for the ſame identical cauſe of action; 
and that the ſame was ſued out within the time limited by the 
ſtatute. Vide Salk. 420. 

The continyances in ſuch caſe, where the plaintiff is driven 
to ſhew the writ continued, may be entered upon the roll at 
any time, 

Neither the king, nor eccleſiaſtical perſon, are within the 
ſtatute of limitations. 11 Rep. 74. 

If one ſues out an origiga!, or takes out a labitat in a perſonal 
action within the time limited by the ſtatute, and upon his 
latitat hath a non e inventus returned by the ſheriff, and enters 
his writ upon the roll, and files it, though he doth not declare 
againſt the party within the time limited by the ſtatute, the 
_—_ 3.5 be ſaid to be brought in due time. 2 Vent, 192, 


19g; 259 an ation i is properly commenced in an inferior court withia 
the fix years, and the defendant removes it by habeas corpus into 
the King's Bench, the ſtatute of limitations will be no bar to 
the plaintiff in the King's Bench, though ſix years were elapſed 
after the cauſe of action accrued, and before the removal of 
the ſuit into the King's Bench. Bevin v. Chapman, | Mich. 
16 Car. 2. 1 Sid. 228. 1 Lev. 143. Vide Ld Raym. 1427. 
That is, if plaintiff replies the ſuit below, and ſhews that to 
have been within the ſix years. 2 Salk. 424, 

In aſſumpſit, defendant pleaded the ſtatute of limitations, and 
the plaintiff replied that defendant was a parliament man, Cc. 
and the plea was overruled; becauſe one may file an original 
"gainſt a parliament man, and continue it down without any 

breach of privilege, here being no actual moleſtation of his 
perſon or eſtate, and that this ſhould be ſo is of abſolute neceſ- 
ſity, in order to ſave the bar of the ſtatute; for ſuch caſe not 
being provided for by an exception, the plaintiff would be barred 
of his action, if he could not file an original. Lev. 111, Mod. 
145. 2 Saſh. 512. Shaw, 93. Carib. 137. Ld. Raym. 1113. 


Where 


442 - Dt Coſis. 


Where PLAINT1FF ſhall recover Coſts, 


AT common law, coſts or expen/a litis were generally included 
in the damages given by the jury ; but as they often omitted 
to give adequate damages, it was enacted that, | 


« The demandant in affize of novel diſſeiſin, 
„% in writs of mort d'aunceſter, coſinage, aiel 
„% and beſail, ſhall have damages.—And de- 
©« mandant (hall haye the“ coſts of the writ _ 
0 pants together with the damages; and Stat. of Glouc, 
« this act ſhail hold place in all caſes where 6 Edw. I. c. 1. 
« the party recovers damages, And every IF © 
«. perſon ſhall render damages where land is 
4 recovered againſt him, upon his own intru= 
« ſion, or his own at,” _ 


This ſtatute only gives /s in thoſe actions mentioned in it, 
and thoſe other actions, in which the plaintiff before the making 
of it recovered damages ; ſo that, where damages were not re- 
coverable before, no coſts are hereby given.—And though a 
ſubſequent act gives damages, where none were recoverable 
before; yet, if cs are not alſo given, no ces ſhall be reco- 
verable. . f | | 

For inſtance, in waſte againſt tenant fir life, years, or in 
dower, treble damages are recoverable by the Stat. of Glouc. c. 5, 
but no cots; becauſe waſte did not lie before, againſt ſuch tenants, 
and no eis are given by that act upon recovery of damages, 

So Wijim. 2. c. 5. [. 3. gives damages in guare impedit, and 
darrein preſentment in two caſes ; but as there is no mention of 
coſts, coſts are not recoverable, becauſe damages were not given 

therein, before the above /atute of Gloucefler. 

So no ces in an action on 5 Edw. 6. c. 14. of engroſſers. 

So no co/ts in an action on 1 & 2 P. & AH. c. 12. for driving 
a diſtreſs out of the hundred, 

So no caſis in an action of ſeand. mag. becauſe ſuch action did 
not lie at common law; and the ſtatute which gives ſuch action, 
makes no mention of colts, | | 

So no co/ts in formeden or on a writ of right, becauſe no da- 
mages recoverable therein; nor are damages given therein by 
the Stat. of Glaueſter. 


* 


— 


—_— 


Coe, meant by this or any ſubſequent ſtatute, are the expen/a 
litts, ſuch as fhall be allowed upon taxation of coſts by the mafter or 
 prothonotary ; but plaintiff is not to be allowed money expended on 
account ot himſelf, or for the loſs of his own time, 80 
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So no cofls in an attaint, | 

Pur where a certain ſum is given by a ſubſequent ſtatute, to a 
party injured in an action wherein damages were recoverable 
before the /atute of Gliuceſſer, the plaintiff ſhall alſo have cle, 
thouęh coſts are not mentioned in ſuch ſubſequent ſtatute ; as in 
an action by the party injured, on the riot act, 1 G0. 1. c. 5. 

So if ſuch ſubſequent ſtatute give double or treble damages in 
ſuch action, ca/ts Hall be doubled or trebled alſo, _. | 

In actions founding in damages, the jury cannot regularly 
give plaintiff more than he hath counted for, yet if the jury 
would give him full damages, they may award him /e 
diſtin and ſeparate from the damages. And though ſuch coſts 
exceed the damages laid in the declaration, yet the plaintiff 
ſhall have both. For in ſuch caſe the damages are given for the 
wrong, for which the adtion is brought, and the %s for the 
charge of the ſuit, The one before the ſuit, and the other in 
and for the fuit, | 
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Where PLAINTIFF ſhall have no MoRE Cosrs 
than DaMmaces, if the Damages found are 
under FoRTY SHILLINGS. 


cc * upon any perſenal action, not being for 

« any title or intereſt of land, nor con- 

« cerning the freehold or inheritance of 

4 lands, nor for any battery, it ſhall be“ cer- ; 
« tied by the judge before whom tried, that 43 of Eliz, e. b. 
« the debt or damages recovered, ſhall not fot 

« amount to 40 ſhillings or above, the plain- 

de tiff ſhall have no mot e cet, than the debt 

« or damages recovered.” 


By perſonal actions, the ſtatute means ſuch actions as debt, 
afſumpſit, aſſault, treſpaſs de bonts, and the like actions; but not 
treſpaſs where the intereſt or title to land might come in queſ- 
tion, though collaterally; as in a juſtification by a bailiff or 
agent, in taking, as a diſtreſs, under a reſervation in a leaſe, 
and iſſue joined upon defendant's being bailiff or not; if plaintiff 
recovers damages under 40 ſhillings, it, ſeems a certificate ought 
to be granted to intitle plaintiff to more coſts than damages. 
In actions for ſlanderous words, if da- | 
« mages are given | that is, either by a jury at 
« trial, or on a — of inquiry, 1 — 7 1. c. 16, 
« to both caſes] under forty ſhillings, plaintiff 7 
« ſhall have no more cas than damages,” 

This ſtatute means words only in themſelves actionable 
without ſpecial damages. Therefore for wirds not actionable in 
themſelves, but only actionable by reaſon of ſpecial damage, the 
plaiatiff, though he recovers damages under forty fillings, (ball 
nevertheleſs have full ces. - But for words in themſelves action - 
able, although plaintiff lays ſpecial damages, if the jury gives him 
— damages than farty ſbillings, he ſhall have no more coſis than 

amages. 

Even if defendant pleads dowble and juſtifies, and there be a 
general verdict againſt him, it ſeems, if plaintiff recovers leſs 
than ferty Billings, he ſhall have no more coſts than damages 
under this act, if the ward in themſelves were actionable. 

Slander of title, is neither within the words, nor the meaning 
— this act; the ſpecial damage being in ſuch caſe the giſt of the 

ion. | 

Action for a libel is not within it, and plaintiff ſhall have his 
coſts, though the damages given are under 40 fillings. 


— 1 


— 2 — 


* The certificate on this ſtatute may be granted after trial. 
| Where 
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ce JN all ation of treſpaſs, aſſault and bat- 
„% tery, and other perſona! actions, wherein 
« the judge at the trial ſhall not certify under 
« his hand upon the back of the record, that 
* an afſault and battery was ſufficiently proved 
« by the plaintiff againſt the defendant, or 
« that the freehold or title of the land mentimed 
% in plaintiff's declaration was | chiefly in 
&« queſtion, the plaintiff in ſuch action, if the 
« jury find damages under forty ſhillings, ſhall 
% not recover more cells than the dama 

« found; and if more coſts ſhall be awarded, 
© the judgment ſhall be void, and defendant 
„ acquitted from the ſame, and may have his 
« action againſt the plaintiff for ſuch vexa- 
&©« tious ſuit, and recover his damages and c/is 
aof ſuch his ſuit.” 


\ 


Su mn &: 
Car, 2. 6. 7. 


This ftatute, notwithſtanding the words “ other perſonal 
«© ations,” extends only to actions of treſpaſs guare clauſum fre- 
git, and aſſault and battery; becauſe the intention was not to 
prevent a plaintiff from recovering full coſts in any aQion, ex- 
cept ſuch wherein it was poſſible for the judge to certify that an 


aſſault and battery were ſufficiently proved, or that the freehold 


or title of the land was chiefly in queſtion ; which certificate can 
be but in thoſe actions. | 

On a writ of enquiry on this ſtatute; if damages under fory 
ſhillings are given by. the inqueſt, the plaintiff ſhall have ff 
coftz, becauſe this ſtatute is confined to the caſe of damages 
found by the jury at the trial; and does not, like the ſtatute 
21 Ja. I. c. 16, extend to both caſes. | 

After removal of a cauſe from an inferior court by defend- 
ant, if damages are given under forty ſhillings, though the judge 
do not certify, plaintiff ſhall have full coſts.— But not if the 
cauſe be removed by the plaintiff, for if ſo he might be more 
vexatious. 


1 


This ſtatute, and all ſlatutes preceding it, for pre vention of fri- 
volous and vexatious ſuits in the ſuperior courts, are extended to the 
courts of great ont in Wales, and courts of the ceunties palatine, by 
11812. 3. c. 9. 


This 
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This ſtatute only prevents the court [without a certificate 
from the judge], but not the jury at the trial, from giving 
more coſts than damages, if under furty ſhillings ; therefore the 
jury may find cs to more than forty ſhillings, though they find 
damages under that ſum. 


The certificate, to entitle plaintiff to full coſts upon this ſta- 


rute, muſt be granted at the trial; and muſt be, that an aſſault 
and battery, or that the freehold, or title of the land mentioned, 
was chiefly in queſtion. | 

But in crim. con. with plaintiff's wife, if damages under 
Ferty ſhillings, plaintiff ſhall have full coſts without a certif · 
cate ; becauſe the aſſault is not the gift of the action, but the 
crim. con. | 


A plaintiff, by the 43 of Eliz. is deprived of full. c 


upon a judge's certificate — but by the 22 & 23 F Car, 2. 
plaintiff, in the actions therein mentioned, is entitled 16 full cel. 
upon a judge's certificate, if the damages found are under forty 
ſhillings, | 

The firſt extends to all perſonal actions [except for a battery, 
or for title or intere/? in land, concerning freehold, or inhetit- 
ance], the latter only to aſſault and battery; and treſpaſs, where 
Freehold or title is chiefly in queſtion. N 

So that under the latter, wher: the judge cannot certify 
that an ut and battery was proved, or that the freehold or 
title was chiefly in queſtion, the plaintiff ſhall recover his full 
cats, notwithſtanding damages under forty ſhillings without a 
certificate; as in debt, aſſumpſit, trover, treſpaſs for taking bis 
horſe, bull, or ſheep—or for cutting or breaking his net,—or for 
taking his goods ;—trefpaſs for ſpoiling his goods ; treſpaſs for 
beating his ſervant, per quod, &c,—or for breaking his cl:ſe, and 
impeunding his cattle, —(if defendant is found guilty of the im- 
pounding) or for breaking his cloſe, and cutting and taking away 
bis corn (if defendant is found guilty of cutting and taking the 
corn *.) But in !reſpaſs ſor breaking his cloſe, and digging there- 
in ;—or for entering his h:uſe and breaking the door, —or for fixing 
flakes on his ground, —or entering his cloſe, and throwing deun 


— 


_— 


But if the defendant is acquitted of cutting and taking away the 
co u, or of impounding the cattle, then the cale is within the ftatute of 
Car, 2. and without a certificate plainuff will not have full cells. 

3 fencts 
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fences and pales, —or for entering and building a wall on his chſe, 
and ſuch like caſes ; —if damages are given under forty ſhillings, 
plaintiff ſhall not have his full coſts without a certificate from 
the judge at the trial; becauſe in all ſuch caſes, the freehold or 
title io the land or houſe, mentioned in the declaration, is in 
queſtion. | - , 

In all caſes however, if it appears upon the pleadings that the 
frechold or title was in queſtion, there needs no certificate to 
entitle the plaintiff to full cots, though the damages are under 
forty ſhillings ; becauſe the certificate could ſay no more than 
what appears on the record, As if it appears on the pleadings 

| that a view was granted, or that defendant juſtified for a right 
of way, and plaintiff replied extra viam : for on ſuch iſſue, the 
breadth of the way, and conſequently the titie is in queſtion. 
So in aſſault and battery, if defendant juſtiſies, for then he 
admits the battery. So, if plaintiff declares on a c/ouſum fregit 
in one count, and for an injury to a chattel,—or. for taking his 
hog,-or for an aſportation in another count, and there be a 
general verdict, and damages under forty ſhillings, he ſhall have 
full cofts without a certificate 3 becauſe, upon the ſecond count, 
it was not in the judge's power to"certify,—So, if treſpaſs on 
land and an aſportation be charged in one count, and there be a 
general verdict and damages under forty ſbillingt.— So, if a treſ- 
paſs on land and chaling his cattle be charged. —So, if it be for 
| breaking and entering his free warren, and killing and chaſing 
| his hares, conies, &c. But in treſpaſs /r breakhing and enter- 
| ing a houſe, breaking window: ſhutters, and ſpoiling the bolts there- 
ö t:;—or for breaking and entering a houſe, making a miſe, conti- 
; nuing there and making plaintiff give, &c.— Or, for breaking cloſe, 
cutting down, lopping, and ſpoiling trees; or breaking cloſe, treading 
diun, digging and taking away ſods, earth, &c. for here what is 


; called an aſportation is a mode, a qualification of the injury done 
to the land. — Or, for treſpaſs in his cloſe with cattle, and ſpoiling 
d the fruit there found ;—Or, for breaking and enter ing a houſe, keep- 
ing plaintiff out of poſſeſſion with a per quod ;—Or, for breaking 
7 and lacking up a houſe, detaining gords therein ;—Or, for aſſault | 


and battery, throwing him down and therely ſpoiling bis cloaths ; 
and in all theſe and the like caſes, if. a general verdi and 


5 damages under forty ſbillings ate given, there ſhall be no more 
f cs than damages, without a certificate, | 


x © Whereas 
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_« Whereas great miſchicfs do enſue by 
d inferior tradeſmen, apprentices, and other 
% diſſolute perfons, neglectiag their trades 
« and employ ments, who follow hunting, 
% fiſhing, and other game to the ruin of 
<« themſelves and damage of others. —lt is 
« enacted, That, if any ſuch perſon ſhall 
% preſume to hunt, hawk, fiſh or fowl (un- 
„ lefs in company with the maſter of ſuch 4 5 M&M. 
« apprentice, duly qualified by law), ſuch c. 23. /. 10. 
4 perſon ſhall be ſubject to the penalties of 
te this act, and may be ſued and proſecuted 
« for their wilful treſpaſs, in ſuch their com- 
„ing on others land; and if found guilty 
« thereof, the plaintiff ſhall not only recover 
« his damages thereby ſuſtained, but his full 
« cofts of ſuit : any former law to the con- 
« trary notwithſtanding.” | | 


Who is an inferior tradeſman, and who not, within the 
meaning of this act, is ſtill undetermined though it has 
been adjudged, if a perſon be an inferior tradeſman, as a 
chahier, &c. it matters not what qualification he may have in 
eſtate, but if found guilty of ſuch treſpaſs, he ſhall be liable 
to Full coſts. 

But it has been adjudged in treſpaſs for hunting, laid upon 
this ſtatute, againſt defendant as a difſolute perſon, &c. if the 
plaintiff proves only the treſpaſs, but not the circumſtances 
under the ſtatute, and has a verdict, he ſhall recover as in com · 
mon actions of ireſpaſs, viz. no more coſis than damages, if the 

damages are under 40 fhillings for not proving the ſpecial cir- 
cumſtances, the action is then no other than a common action 
of treſpaſs, | | * | 

The ſtatute 22 & 23 Car. 2. before mentioned, being eon - 
firued ſo ſtricly by the courts, that in treſpaſs - quare clouſum 
fregit the judges could not certify, unleſs the freehold or til: 
were in queſtion; plaintiffs were frequently deprived of coſts if 
they recovered but ſmall damages, when the tre/paſs they com · 
p'ained of was wilfully and maliciouſly committed. To remedy 
this, it was enacted, that | 


« In 
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« In all actions of treſpaſs in any of bis 
c majeſty's courts of record at e minſter,. 
© wherein at the trial of the cayſe, it ſhall , 
« appear and be certified by the judge, under | 
© his hand, upon the back of the record, ,8,& 9 N. 3. 
that the treſpaſs upon which any defendant c. 11. /. 4. 
« ſhall be found guilty, was wilful and ma- | 
« licious, the plaintiff ſhall recover, not only _ 
« his damages, but his full coſts of ſuit, any 
« former law to the contrary notwithſtanding.” * ' 


Every treſpaſs is wilful, within the meaning of this aQ, 
where the defendant has notice, and is eſpecially forewarned, 
not to come on the land; as every treſpaſs is malicious, though 
the damages may not amount to forty ſhillings, where the intent 
of the defendant plainly appears to have been to haraſs, vex, 
and diſtreſs the plaintiff: ſo that every treſpaſs, that is ill- na- 
turedly committed or done, after notice, is a malicious tre ſpaſs. 

The certificate on this ſtatute muſt be made by the judge in 
court at the trial, otherwiſe it is void. | 

o diſcourage plaintiffs from ſuing in the ſuperior courts for 
trifling matters, after reciting an as for the eſtabliſhment of 
the court of requeſts in the city of London, for the recovery. of 
ſmall debts, it was enacted, | 


« That if any action of debt, or upon the 
« caſe upon an aſump/it; for the recovery of 
any debt, proſecuted againſt any of the per- 
« Tons ® aforeſaid, in any of the king's courts | | 
at Weſtminſter, or elſewhere, out of the 3 Jae.1. c. 18. 
4e ſaid court of requeſis, it ſhall appear to the J. . 1 7 
judge or judges, that the debt to be reco-— + 
« vered doth not amount to the ſum of forty 
« ſhillings, and the defendant in ſuch action 
e ſhall duly prove, either by ſufficient teſti- 
„ mony, or by his own oath, to be allowed 


PPP 1 — * 


*» 3 tt. — 


ED... — — 


» That js, perſons inhabiting withio the ſaid city, being /rade/men, 
viQuallers, or laboxriag men ;—but the ſtatute 14 Geo, 2; c. 10. ex- 
tends this act to all perſons renting or keeping ſhop, ſhed, ſtall, ſtand, 
or ſeeking a livelihood in the city or liberties. 

G g "up: 
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& by any the judge or judges of the ſaid court 
« where the action ſhall depend, that at the 
« time of commencing ſuch action, defend- 
« ant was inhabiting and refiant in the city of | 
London, or liberties thereof; the ſaid judge 
« or judges ſhall not allow to the Tajd plaintiff 77 — 
any coſts of ſuit, but ſhall award the plain- 7 
« tiff to pay ſo much ordinary coſts to the de- 
« fendant as he ſhall prove before the ſaid 
„judge or judges it hath truly coſt him in 
« defence of the ſaid ſuit.” t“ 

Vide the ſtatute 14 Ges. 2: which extends this act to all 
perſons within the city and liberties, and the further provi 
lions therein, 3 1 


* * . 


Since the making of this ſtatute, courts of requeſts, or conſcience, 
have been erected in various places, as in Weſtminſter, South- 
wart, Briſtol, Glouceſter, Ec, and ſome ſtatutes give double coſts 
to the defendant, if ſued in a ſuperior court for a debt under 
forty ſhil:ings, Pop BE a nag 

Ir the defendant does not plead the ſtatute in bar of the 
action in the ſuperior court, but ſuffers a verdict to go againſt 
him, he may take advantage of ſuch ſtatute by entering a ſug- 
geſlion on the toll. —But if he lets judgment go by defoulf, he 
ptecludes himſelf from taking any advantage of the ſtatute, and 
cannot make a ſugge/iton on the rell to have his coſts ; for when 
an inqueſt is taken by default, the d. feadant is out of court to 
all purpoſes but having judgment againſt him. 

Notwithſtanding plaintiff declares for more than forty Þil- 
lings, yet if the jury give him a verdi#? for leſs than for ty ſhillings, 
the real debt or demand at the commencement of the action, 
the defendant [if a perſon within the act] may make bis /ug- 
ge/ticn on the roll to have his coſts, and the coſts of the ſug- 
geſtion ſhall alſo be included. But if the original debt was 
above forty ſhillings at the commencement of the ſuit, and de- 
ſendant pleads, of gives in evidence a ſett-offz and plaintiff 
has a verdict for the | eſs under forty Jhillings, the defendant 
Lan make no ſuggeſtian.— Otherwiſe, if defendant gives in evi 
dence, payment before action commenced, which reduced the 
debt under ferry ſhillmgs, at the time it was commenced. 

If defendant would take advantage of ſuch ſtatute, it muſt 
be by motion for leave to enter a ſuggeſtion on the roll, which 
| 1 e motion 


* 
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motion muſt be made on an affidavit of the fact on the part of 
the defendant, 1 
When the ſuggeſtion is entered with leave, the method is to 
grant a rule; and unleſs plaintiff pleads thereto within the 
time limited, or demurs, the" allegation of defendant in his 
ſuggeſtion is taken pro conſeſſe, and the officer will allow the 
colts, whether ſingle, double, or treble, as the ſtatute direQs. 
Theſe ſtatutes do not extend to caſes where executors are 
defendants, ON | | 


Df Coſts. 
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Were DerExDAur ſhall recover Coſts. 


0 IF any chief lords do maktciouſiy implead 
70 feaffeer faining this caſe, namely, where 
<« the ments were made lawful, and in 
good faith, then = e ſhall ow 
ee their damages awa their 

% which - 4g ſuſtained by occefion of 


c their aforeſaid plea, and the plaintiffs ſhall be 


« grievouſſy puniſhed by amerciameot.” 


« If plaintiff in any action, bill, or plaint 


4 of treſpaſs, upon the ſtatute of Rich. 2.— 


« or of debt or covenant upon any ſpecialty, 


« or upon any contract? ſuppoſed to be made, 
c or of detinue of any goods or chattels on a 
„ ſuppoſed right of property, or of account, 
« wpon the caſe, or upon any flatute, for any 
« offence or wrong perſonal ſuppoſed to be 
4 done, after appearance of defendant, be non- 
« ſuited; or that any verdiaA happen to paſs 
« by Jawful trial againft the plaintiff, then 
4 the defendant fhall have judgment to reco- 
« ver his cs, to be aſſeſſed and taxed by the 
„ court; and ſhall have ſuch proceſs and exe- 
% cution for the recovery and having of his 
1c coſts of the plaintiff, as ſuch plaintiff might 
* have had againſt the defendant, in — 2 
« ment had been given for the plaintiff,” 


Stat. of Marks 
berge, 52 H. Þ 


4. 6. 


23 H. 8. c. 15. 


« Perſons ſuing in forma pauperis in ſuch caſe, to be other- 


« wiſe puniſhed,” 


The ſtatute 24 Hen. 8. c. B. excepts plaintiffs ſuing for the 


uſe of the king from paying cofts, under the above ſtatute, in 


caſe of nonſuit or verdicꝭ againſt them. 


The above ſtatute ſpecifying only actions of 
treſpaſs on lands, debt, covenant, detinue, ac- 
count, caſe, and upon flatutes for offences or 
perſonal wrongs, was extended, to give de- 
fendant colts after ** nonſuit or verdict for him 
in treſpaſs or ejettment, and every other ation 


© wherein plaintiff or demandant might have 


<« coſts upon obtaining judgmegt.” 


* 


4 Jace Is c. 3. 


If judgment is given for defendant upon a | ſpecial verdif, it is 


within theſe acts, and he ſhall have c/f. 


[4] 


If 
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If plaintiff is nenſuit, or defendant obtain a verdi on the 
9 Geo. 1, (the riot act), the defendants ſhall have coſts, becauſe 
the plaintiff, if he had obtained judgment, would have been 
intitled to coſts, 

The foregoing ſtatutes extend only to the caſes of nonſuit or 
verdict; but to prevent malicious attachments and arreſts by 
latitat, alias, and pluries capias in the King's Bench, and by 
Ran in the Marſhaiſea court, and other inferior courts, it was 
enacted, 


«© That as often as „A ſhall ſve, 
« or cauſe or procure to be ſued forth, any 

« of the writs or proceſs before mentioned, 

<« againſt any perſon, by which ſuch perſon 

« be arreſted, or to which he ſhall appear 

«© upon the return, and put in bail, that then, 

« if the party ſuing do not within three days 8 Eliz. c. 2. 
« after ſuch bail taken, put into the ſame /. 2. 

« court his declaration—or if after declara- ; 

© tion had and put in, the plaintiff ſhall not 

% proſecute the ſame with effect, but hall 

„% willingly delay or diſcontinue his fuit, or 

„ decome nonſut thereon, the judges ſhall 

'« award defendant his cet, &c. 


There are like clauſes for the inferior courts therein men - 
tioned, but the court of Common Pleas is not within it. 


« Unleſs plaintiff, who has ſued proceſs 
« out of the King's Bench and Common Pleas, 
„ ſhall put in his declaration againſt defend- 
@ ant in perſonal actions and cjeiiment, before 13 Car. 2. fl. 2. 
the end of the term next after appearance, c. 2. 
« a nonſuit may be entered, and defendant 
„ ſhall have yd to be levied as provided by 
the flat, 23 Hen. 8. 


| This ſtatute does not extend the proviſion in the 8 of Elz. 
above mentioned, in caſe of a diſcontinuance in the King's Bench 
to the court of Common Pleas; and the reafon for the omiffiont 
ſeems to be, that in the Common Pleas a plaintiff could not dif- 
continue without leave; in granting which, the court always 
annexed the condition of paying cots. 

The ſtatutes before mentioned, only give a defendant his 

co/ts, upon plaintiff's diſcontinuance, net declaring in time, upon 

| 28 Gg 3 being 
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being nonſuited, and upon 4 verdidt againſi him.—So that there 
were many caſes ſtill unprovided for; and firſt, - | 


„ Where ſeveral perſons ſhall be made 4e- 
« fendants in treſpaſs, aſſault, falſe impriſon+ - 
«© ment, or ejettment, and any one or more 
« ſhall, upon trial thereof, be acquitted by 
verdi, he or they ſhall recover his c of g ,, . 
& ſuit, unleſs the judge before whom the ne” 3 
« cauſe ſhall be tried, ſhall immediately after 4" ©) 
ce the trial, in open court, certify upon the 
<« record, that there was a reaſonable cauſe 
« for making him or them defendant or de- 
« fendants.” 


From the words of this ſtatute, it extends only to treſpaſs vi 
et armis and ejetiment, not to treſpaſs on the caſe, or replevin; 
for every ſtatute giving ces is to be conſtrued ſtrictly, coſts 
being in nature of a penalty, | 


« Tf any one ſhall commence or . proſecute 
& an action in any court of record, wherein 
« upon any demurrer, either by plaintiff or 0 | 
« defendant, demandant or tenant, judg- TY 
„% ment ſhall be given againſt ſuch ina 8&9 * 3˙ 
« or demandant, the defendant or tenant © "7 ＋ * 
<« ſhall have judgment ta recover his cofts, 
and have execution for the ſame by ca. ſa.— 

« fi, fam=or elegit.“ 

This ſtatute only gives coſts to defendant if judgment upon 
demurrer is given for him when the demurrer is to the merits, 
and not when the demurrer is to a plea in abatement; for if on 
a demurrer to a plea in abatement, rhe plaintiff has judgment, 
gu r:ſpondeat oufler, the plaintiff is not entitled to coſts; and 
if on ſuch demurrer, the defendant has judgment, either quod 
breve or billa caſſeter, or quad querens mil capiat, he is not en- 
titled to coſts, h | 1 
lt has been held, that guare impedit is within this act, but 
that firmeden is not, notwithſtanding the words ** demandant 
« or tenant;” and the reaſon aſſigned was, that in formed:n, 
th- demandant could not recover colts, if he had a verdict; nor 
could the tenant, if he had a verdict, or the demandant was 
nonſuited. Ergo, this ſtatute could not extend to give coſts to 
the tenant on-a d:murrer in this action, by which no c were 
otherwiſe recoverable by either party, % | 

4 | « Defendant 


Ot Cofts, — 
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_ « Defendant or tenant in any action, or any 

ce plaintiff in replevin, may, with leave of the 
„court, plead as many ſeveral matters, as he 

« ſhall think neceſſary for his defence—pro- 

« vided, that if any ſuch matter ſhall, upon 

« demurrer joined, be adjudged inſufficient, 

* co/?s ſhall be given at the diſcretion of the | ,, 
©« court; or if a verdid ſhall be found upon 6 6 5 

« any iſſue for plaintiff or demandant, cofts © 10 1. %. 
« ſhall alſo be given in like manner; unleſs R 
« the judge who tried the iſſue ſhall certify “. 

© that the defendant or tenant, or plaintiff 
in replevin, had probable cauſe to plead 

t ſuch matter, upon which the ſaid iſſue ſhall 

« be found againſt him.“ 


This ſtatute does not extend to gui tam actions, ſo as to give 
defendant liberty to plead double in them. Nor to, plead double 
in any Caſe againſt the crown. Nor does it extend to plead , 
double matters which ſhall have different trials. 

If the iſſue is found for plaintiff on a ſpecial plea, or there is 
judament for him on a demurrer to ſuch plea, he is to have 
coſts by the expreſs proviſion of. this act, 4 U 5 Anne, But 

if on a demurrer to a ſpecial plea there is judgment for plaintiff, 
before trial on the general iſſue, and afterwards defendant has 
a verdict on DN iſſue, it ſeems the plaintiff ſhall not 
have thoſe coſts, becauſe it appears ultimately that he had no 
cauſe of action. Waun 40 anne 

In an action for crim. con. not guilty, and not guilty within 
ſix years, were pleaded, iſſue on the firſt, and demurrer to the . 
ſecond, The ifſue was tried firſt, and plaintiff bad a verdict 
tor fifty pounds, The demurrer was afterwards argued, and de- 
fendant buf judgment thereon. Defendant in this caſe bad 
his coſts of the demurrer, and neither had the coſts of the trial. 
For thuugh plaintiff had a verdi& for damages, the judgment 
on the demurrer ſhewed he bad no tight of action; and defend- 
ant as no right to the colt of the iſſue, that being found 
again him, Nit 0 $4124 f as - vi 

ln treſpaſs, there was not guilty, and two ſpecial pleas; to 
which pleiotiff demurred, and had judgment, but upon the iſſue 
he was  nonſuited. And it was ordered, that the coſts of the 
demurrer be taxed for the plaintiff, and ſo much as they ſhould 


— 


1— 
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* 


® This certificate mav be made after trial, 
Gg4 amount 
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amount to, be deducted out of the coſts of the nenſuit for the 
deſendant. | | 

Three counts in treſpaſs, and a juſtification to each ;. iſſues 
joined, and te found. for defendant, the hird for plaintiff — 
This caſe is not within the act, and plaintiff intitled to aft on 
the whole declaration. | | 
In replevin, plaintiff pleaded two pleas, iſſues joined ; one 
ſound ſor plaintiff, the other againſt him, and no certificate, 
Held that defendant is intitled to the coſts of the iflue, found 
for him, 

Avewant, though not named in the act, ſeems to be within 
the meaning of it; if, therefore, one or more iſſues be found 
for him, and there is no certificate that plaintiff in replevin 
had probable cauſe to plead ſuch double plea, the avowant ſhall 
have the coſts of that iſſue which is found for him. — So avow- 
ant ſhall pay coſts on the ſpecial avowries found againſt him. 

On iſſues joined on not guilty, and a ſpectal juſtification in 
treſpaſs, plaintiff had a general verdict, and a penny damages, 
No certificate that defendant had a probable cauſe to plead the 
ſpecial matter, Here it was held, that plaintiff is not intitled to 
the cofts of the juſtification, For by the „at. of Anne, when 
the judge does not certify, that defendant had probable cauſe to 
plead ſeveral matters, and ve#di thereon be for plaintiff, cf 
are to be at the diſcretion of the court, And when there is no cer- 
tificatt, on the 43 of Ekz. (when plaintiff recovers damages 
under forty ſhillings), the plaintiff ſhall not have coſts of any 
- plea pleaded with leave of the court, although iſſue thereon de 
found for him, and the judge have not certified that defendant 
had probable cauſe. | 

The court of King's Bench does not allow plaintiff his coſts as 
to any iſſue which is ſound for defendant, —But the court of 
Common Pleas do allow plaintiff his coſts as to all the iffues, if 
any are found for him, though one or more be found for de- 
fendant, Ae tp 

Where there are iſſues joined on ſeveral counts, and on ſome 
a verdict for the plaintiff, and on others for the defendant [if 
in B. R.], the defendant ſhall not have coſts on that part of 
the record on which verdict is found for him. For the prac- 
tice of the King's Benth has been uniform not to allow the de- 
fendant coſts in caſes of this fort. They differ from caſes where 
different iſſues are joined on different pleas; for in thoſe caſes 

the defendant is allowed his coſts on the iſſues found fur him. 
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as thoſe on the rule why an information, or attachment 
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Of Coſts where a VERDI ox JUDGMENT 1s 
FoR PART, in FEIGNED ISSUES, WHERE 
MonEyY IS BROUGHT INTO CouRT, and 
upon AMENDMENTS, | 


F in aſſumpſit againſt tuo, one ſuffers judgment by default, 
] and d other —— non aſſump/it, — ſuch iſſue is found 
for him, that defendant ſhal! have coſts; and as his plea went 
to the whole demand, plaintiff cannot have coſts of him who 
ſuffercd judgment by default. 

So it in covenant againſt two, and judgment by default 
againſt one, and the other pleads to iſſue, and it be found for 
him—he ſhall have his coſts, and plaintiff neither damages nor 
coſts againſt him by default. 

But if judgment on demurrer be for defendant, on one count, 
and verdid for plaintiff on an iſſue to the other count, plaintiff 
ſhall have coſts as to the iſſue, and defendant no coſts on his 


demurrer, 
As to Cofts on feigned Iſſues. | 


If three feigned iſſues are ordered, and there be à verdict on 
the materia] one for defendant, and on the others for plaintiff, 
then, if in C. B. plaintiff ſhall have coſts of all the iſues; but 
i: ſeems otherwiſe in B. R. 

The rule is, that coſts upon. feigned iſſues abide the event of 
the verdict; that is, if they are ordered by a court of law, if 
colis are not mentioned in the rule ordering the feigned iſſue. 
But if a feigned iſſue is ordered by a court of equity, coſts do not 
follow the verdid?, becauſe the matter goes back to equity, — 
However, if a feigned iſſue is ordered on a criminal caſe, coſts of 
the iſſue only will attend the verdict, and not the prier c 


not go. 
As to Coſts, where Money is brought into Court. 


A rule to bring money into court is ſeldom granted without 
annexing the condition of paying cet. But on particular eir- 
cumſtances, the court will grant the rule without the condition, 
as where a plaintiff keeps out of the way on purpoſe to avoid a 
tender of rent. 

If plaintiff takes the money out of court upon a plea of tender, 
the defendant is entitled to coſts. So if plaintiff proceeds after- 
wards, and then moves for leave to take the money out of court, 
the court will not grant it, without paying defendant his coſts 
ſubſequent to bringing it in. 

Where 
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ModEVY IS BROUGHT INTO CoURT, and 
upon AMENDMENTS, EEE TY 


| Where plaint ff does not take the money out of court, but 
ardenich, the amount of the money brought in is ſtruck cut of 
the declaration, and paid oot of court to the plaintiff —And 
though he proceeds, he will not be permitted to give evidence as 


to that m:ney,-—And if he does not recover more he is not en- 


titled to /s. 
The old form of the rule for bringing money into court, 
vpon condition of paying colts, is in general ſtill adhered to in 


the King's Bench, So that if plaint, ff takes the money out, the 


cofts not being paid. that court will not grant an attachment. — 
Though in ſuch ca'e plaintiff may proceed for want of the coſts 


being paid, and will in caſe of a verdict (even for a leffer fum), 


be entitled to his whole coſts. 
Whereas in the Common Pleas, the old form has been ſo al- 
tered as to be obligatory on defendant to pav the c; and if not 


paid when the money is taken Guts are court will grant an u- 


tachment, 
As to Cofts upon nn 


| Upon leave given to a party to amend, the condition of pay» 
ing coſts is uſually annexed to the rule. But in ſome caſes, 
where the amendment is for a mere vitium clerici, the courts 
will grant leave to amend without coſts, However, upon 
the rule to amend, with the condition annexed, the courts 
will not ſuffer one party to load the other (to whom leave bas 


| been given to amend upon condition) with any other coſts, than 


ſuch as are nece//ari/y occaſioned: by. the amendment. 
If leave is given to amend the record after error brought, it is 


always on paying colls of the amendment, and writ of errer; that 


is, if plaintiff in error do not proceed afterwards. But if he do 
proceed, then the court will not ablige defendant in error even 
ta pay the colts of the amendment; becaule it is evident, that 
plaintiff did not entirely rely en, the Frror which bas been 


amended, 
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Of Coſts for not ExEcuTING a WRIT or Ex- 
QUIRY, DFLAYING TRIAL, and not PROCEED=- 
ING TO TRIAL PURSUANT To NOTICE. 


COS for not executing a writ of enquiry purſuant to no- 
— tice given, are not founded upon any ſtatute, but upon 
rules of the reſpective courts, ** That where notice of exe- 
cuting a writ of enquity is given, and not countecmanded in 
time, defendant ſhall be entitled to coſts “, in like manner as 
when plaintiff does not proceed to the trial of an iſſue after no- 
tice given.“ | 
« Where any iſſue ſhall be joined in any 
« court of record at 1/:/min/ler, Great Sel- 
« ſion of Wales, Great Seſhon of Cheſter, 
« Common Pleas of Lancafler, or Common Pleas 
of Durham, and plaintiff neglects to bring 
« (uch iſſue to be tried, the judge or judges 
of ſuch courts reſpeAively may at any time 
« after, upon motion in court (due notice 
« being given thereof), give like judgment for 
« defendant as in caſes of nonſuit; unleſs ſuch 
« Judge or jMiges ſhail, upon juſt cauſe and 
« r2aſonable terms, allow any further time G 
« for the trial of ſuch iſſue ; and if the plain- an Ie: 
« tiff ſhall negleR within the time allowed, 
then ſuch judgment (hall be given as aſore- 
« ſaid. a 
„Provided, That judgment given by this 
act ſhall be of like force and effect as judg- 
© ments upon nonſuit, and of no other force 
or effect. 
« Provided alſo, That defendant ſhall upon 
«* ſuch judgment be awarded ct, where he 
„would have been entitled to the ſame upon 
% nonſuit.” | a 
An executor, although as in caſe of a nonſurt be 
given againſt him, is not liable to ces within this act, becauſe 
he could not be liable in caſe of a nonſurt at the trial. 1 
It has been ſaid that judgment, as in caſe of a nmſuit, can- 
not be given on this ſtatute, uvleſs all the defendants apply for 
i- but there ſeems no reaſon for this. | 5 


res 


— 5 * 


* Vide the firſt volume, as to nouce and countermand of executing 
a writ of enquiry, trial, &< 7 ef 
W 4 
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QUIRY, DELAYING TRIAL, and not PROCEED- 
ING TO I RIAL PURSUANT TO NOTICE, 


A qui tam action is within this ſtatute. | 

Defendant in replevin ought not to have judgment as in caſe 
of a nonſuit, being himſelf an actor. [ Vide more under title, 
Judgment, as in cgſe of a nonſuit, for not proceeding to 
wial,” in the firſt volume. ] | 

By rules 1654, if plaintiff give notice of trial, and do not 
proceed, defendant upon motion is to have the coffs of his at- 
tendance—unlefs plaintiff give warning in convenient time, or 
ſhew cauſe in excuſe ; but, to aſcertain the time, it was enacted, 


«© That in cafe any party ſhall have given 

& notice of trial at any e, or at any 
« fitting in London or W:iſtminfler, where the 
© Jefendant lives 40 miles ſrom the ſaid cities 
© reſpeRtively, and ſhall not afterwards coun- 14 Geo. 2. c. 17: 
„ termand the ſame in writing, at leaſt ſix J. 5. 
«* days before ſuch intended trial, every ſuch _ 
„ party ſhall be obliged to pay the like cofs 

« and charges as if ſuch notice had not been 
4 countermanded,” 


By rules 1654 it was fettled, that in-cauſes in Londen and 
Middleſex, if defendant lived within forty miles, eight days notice 
muſt be given; if defendant lives above forty miles, then four- 
tren days notice; but the ſtatute 14 Geo, 2. enacted, that ten 
day, notice at leaſt muſt be given, whether in town or country; 
and as there are not negative words in it, the old practice of 
giving fourteen days is ſtill adhered to, when defendant reſides 
eboue forty miles from town. 

Within this ſtatute a defendant is liable to cofts for not pro- 
ceeding to trial by proviſo, purſuant to notice, 

The firſt part 4: | 4 gives judgment as in Caſe of a 
nonſuit, and coſts againſt plaintift for not proceeding to trial af- 
ter iſſue joined—the latter gives & for not proceeding to trial, 
Purſuant to notice, not countermanded in time. 

So that if plaintiff neglects to go to trial after iſſue joined, 
defendant may move for judgment, as in caſe of 2 non/uit againſt 
- him. And if he neglects to try after notice not countermanded, 
defendant may apply for his ct in not proceeding to trial. But 
defendant cannot have both remedies, the cos as of a nonſuit, 
and the ces of not going to trial ; but muſt make his election 
of one or the other, 

3 Ha An 
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Of Coſts for not xxxcurN A WIRAIT or Ex- 
QUIRY, DELAYING TIAL, and not PROCEED= 
ING TO TRIAL PURsUANT To NOTICE. © 


An executor or adminiſtrator is not liable to pay ces upon a 
judgment againſt him as in caſe of a nut [becauſe upon a 
nonſuit, if he was obliged to ſue as executor or adminiſtrator, 
he would not be liable to pay coſts]; but he ſhall pay cofts far 
not proceeding to trial purſuant to his notice, So he mall pay 
cofts of a nonproſs. | 

One admitted to ſue in formd pawperis does not pay coſts for 
not going to trial. For he pays no coſts unleſs upon 'a nonſuit, 
or where a, verdi& is found againft him, and then he ſhall pay 
coſts, or be whipped. See the ſtat, 23 of Hen. 8. c. 15. 

If plaintiff gives notice of trial, and neglects to enter his 
cauſe in due time, and defendant enters a ne recipiatur, to pre- 
vent his entering it afterwards, defendant is entitled to bis cofts 
for plaintiff's not proceeding to trial, becauſe plaintiff is guiley 
of a default. | | * 

If plaintiff gives notice of trial, and defendant alſo gives no- 
n Fe 
pay coſts. 52 

And if defendant has obtained cells for not going to trial, and 
plaintiff gives notice a ſecond time, without paying fuch coſts, 
22 the proceedings will be ſtayed till thoſe colts are 
paid, g 

Bat apo the vot proceeding to trial will not be allowed, 
where plaintiff is guilty, of no iu aches; as where he is pre- 
vented from proceeding, from unfoneſeen accident to his 
witneſſes; for theſe coſts are only founded upon negie2: not 
will defendant be entitled to coſts in ſuch cafe, when plaintiff's 
delay ariſes from defendant's own neglect, as from his not at- 
tending to ſtrike his twelve out of a panel of forty-eight ſdecial 
jurars, | | | 

Vide ſeveral caſes under the above title in the firſt volume. 


Of Coſts of WiTNEssEs—where 4 REPLEADER 
is awarded—where A 5SPECIAL -JURY—and 
where A NEW TRIAL. 


T HE Common Pleas allow coſts of a material witneſs who at- 
tended, though he was neither /ubparna'd nor examined; 
but the King's Bench do not allow coſts of any witneſs, how- 
ever material, if he was neither ſubpœna'd nor examined.—But 
in both courts the coſts of a material witneſs, who was exa- 
mined, though not ſulpœna d, will be allowed, as will the colts 
of ſuch witneſs ſubpana'd, though be never attended. | 
As to, coſts where a repleader is awarded, the rule is to aliow 
coſts to neither party, becauſe both are guilty, the one in ten- 
dering an immaterial plea, the other in joining iſſue upon it, 
« The party who applies for a ſpecial jury, 
« ſhall pay the fees for ſtriking the ſame, and 3 
« not be allowed them on taxation of coſts.“ 4 


| This ſtatute only extending to the fees for ſtriking a ſpecial 
jury, the courts held, that the other coſts relative to ſuch jury 
- ſhould attend the verdict; but as this was frequently burthen- 


Geo. 2. 6. 25. 


ſome and oppreſſive, it was afterwards enacted, 
« That the party applying for a ſperial 
& jury ſhall 'alſo pay the expences thereof; 
« and. ſhall have no further allowance for 
« the ſame, than he would be entitled to inn 
& caſe of a common jury; unleſs the judge al- 24 Geo. 2, c. 18, 
« ter. trial ſhall immediately certiſy in court, e | 
© upon the back of the record, that the : 
« cauſe was proper to be tried by a ſpecial ' 


ce Jury.” 


Coſts of a former trial, when a new. trial is ordered, are in 
the diſcretion of the court, and wholly depends upon circum- 
ſtances. 133 1 8089 

When a new trial is granted for any other cauſe than upon 
the merits, coſts are uſually ordered to abide the event of the 
new trial; when granted upon the merits of the cauſe, the 
condition of paying the coſts of the former trial is uſually 
annexed, 5 

But if a plaintiff refuſes to be nonſuit, contrary to the opi- 
nion of the judge, a new trial (if granted) ſhail be wich 
cit. So where he ſubmits to a nonſuit, in compliance with the 
erroneous opinion of a judge, the nonſuit ſhall be ſet aſide 
Without coſts, 


Ot 
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Ol Coſts where the Cauſe is made a REMANET, ox 
GOES OFF BY CONSENT, OR IS REFERRED/TO + 
ARBITRATION. , -4j/anp HP 2703 


W HERE the cauſe was made a remanet to anothet ae, 
the Common Pleas uſed to allow only the coſts of #tend- 
ing the latter aſftzes: whereas the King's Bench allowed the coſts 
of both, — The practice of the Common Plias, however, in this 
particular, agrees now with that of the King's Bench. — And it 
is held in both courts (though formerly otherwiſe), that in all 
caſes where a' cauſe goes down to trial, and goes off upon any 
occaſion without fault, contrivance, or management of either 
party, and is afterwards brought to trial, the coſts of ſuch for 
mer abortive going to trial, ſhall be taxed and allowed, to the 
party finally prevailing, as if the cauſe had gone off on a're- 
manet. ene | oy | 
Arbitrators, under an order of fi privs, have a power to 
award cells of the ſuit, as well as of the arbitration, But if they 
only award cat generally, coſts of the reference ought not to be 
allowed on the taxation, but only the coſts of the ſuit, | 
Arbitrators, if the reference be under a bond for ſubmitting 
to an award, cannot award cofts ſubſequent to the bond; 
though under an order of iff print, they may award coſts ſub- 
ſequent to the teference, But arbitrators, under 'a reference 
without an order, can only awaid coſts to rhe time of the re- 
ſerence. | I de un 
However, if a verdict is taken for 2 certain ſum for ſecuring 
the damages and coſts, upon an order of reference at 'ni/# privs, 
and the arbitrator aſcertains the damage, he cannot award the 
ſame to be paid without cet, becauſe contrary to the order, 


| 
| 
| 
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Ot Colts, 


Of 8TAYING PROCEEDINGS TILL A RE$SPONST- 
BLE PLAINTIFF, Or SECURITY GIVEN FOR 
 CosTs,—Of 8TAYING. a '8ECOND ACTION 
TILL Cos rs OF A FORMER ARE PAID; and 
OF DEDUCTING THE CosTs OF ONE ACTION 
OUT OF ANOTHER, 
TAE practice of granting a rule to fay proceedings till a re- 
[ponſible plaintiff” be named, or ſecw ity given for caſts, holds 


but in two caſes, viz. ejedment, and gui tam actions.— In 94 
ment, when it is on the demiſe of an infant, or when the leſſor 


of plaintiff happens to die, or when the lefſor of plaintiff reſidey 


abroad, or when the action for meſne profits is brought in the 


name of the nominal plaintiff, —In a gui tam, when plaintiff's 


reſidence is not known, or he appears to be a fictitious perſon, 
hut in no other caſe will the courts grant ſuch fule; not 


even if it appears, that plaintiff is a foreigner reſiding abroad, ot 
a perſon reſident in Scotland ; who, as to our courts, is the ſame 


as a foreigner, | Up 

And as to the practice of granting a rule to flay proceedings 
ip a ſecond actien till the cat of a former are paid, that allo 
bolds good only in gent; except in ſome caſes under parti - 
cular circumſtances, as where the ſecond action appears quite 


 vexatious, and when the. merits have been fully and impartially 


tried on the firſt. "93h * 
In 9efiment, the courts will grant ſuch rule, as well when the 


ſecond aQion is brought in a different coutt, as in the ſame. And 


as well where there was a nonſuit in the former action, or 2 non» 
preſs, as where the merits have been tried; and even if the 

laintiff unneceſſarily haraſſes or vexes the defendant, —But if 
eſſor of plaintiff is in cuſtody under an attachment, for non- 


payment of the former coſts, no ſuch rule will be granted, be- 


cauſe ſuch attachment is in nature of a ca. fa. Nor will they 
grant ſuch rule for plaintiff, when a defendant, againſt whom 
a verdict in the former action was had, brings a new ejectment 
himſelf, | 
A rule was made to ſtay proceedings in a ſecond action, 
brought by a peer, who refuſed to pay the colts of a former non- 
ſuit for the ſame cauſe, Ds SS 
| Tt is now univerſally admitted, that the court may make a 
rule in croſs actions, for deducting the coſli of one act iam out of an- 
other ; and ſuch rule has been granted in ſeveral inſtances, eſpe- 
cially ſince the fatutes of ſet-eff ; being founded in reaſon, juſ- 


tice, and equity. 
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Ot Colts, _—_ 


Of Coſts where Plaintiff ſues in FoRMa Pau- 
PERIS, and where AN INFANT sus BY 
GUARDIAN OR PROCHEIN y, * 3 | 


HE ſtat. 23 Hen. 8. c. 15. enacts, that paupers being 
plaintiffs, ſhall bave proceſs and counſel of charity, an 
not be compelled to pay ces, but ſhall ſuffer other puniſhment, 

While the plaintiff continues to ſue in forma pauperis under 
the admiffion' of the court, he is not liable to coſts, unleſs upon 
a nonſuit, or verdif?, and then he ſhall pay coſts or be whipped ; 
but if he is vexatious, as not proceeding to trial purſuant to no- 
tice, or the like, defendant may move to have bim diſpaupered, 
and then he will be ſubject to ces. 

An infant, ſuing by ian or 2 ami, is not liable to 
coſts, as ſaid in Cro, EI. 33. and Stra. 708, —But in 1 Barnes, 
= held, that the prochem ami of an infant is liable to coſts : 

if it appears, that the prochein ami named is not of ſufficient 
ability to pay coſts, the court, on application, will order another 
to be n od Bot an infant defendant, defending by guardian, 
pays coſts if verdict paſs againſt him. 


at the diſcretion of the judges. 


i 
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Of Coſts where PLAINx TIFF SUES OR DEFENDS 
: AS ExTCU TOR or ADMINISTRATOR. 


P LAINTIFFS fuing as executers br adminiſtrators are not 
within the (ſtatutes giving colts to defendant, —But executors 
and adminijirators, when defendants, pay coſts in all caſes as other 
defendants,--And the judgment as to coſts, is, de bonis teflatiris 
fi, &c. et fi nan tunc pro miſts de benis proprits,—And they ſhall 
have cal, when as defendants judgment is given for them “. 
But when they are plaintiffs, they pay, coſts of a nonpreſi, ot 
for not going to trial purſuant to notice, becauſe they. are guil 
of a laches—but not if nonſuited at the trial, or if judgment pals 
againſt them, as in caſe of a nonſuit z or if they withdraw the re» 
cord before trial. . e 1 
Upon a diſcontinuance by an executar or adminiſtrator, it is diſ. 
cretionary in the court to give leave, with or without paying 
coſts; but if it appears, that they 4zewing/y brought their 
action wrong, the court will annex the condition upon payment 
of ca/!s, to the rule to diſcontinue. _ * 
| Note, As to executors or admin iſirators paying coſts when 
plaintiffs, the uniform rule is, that when they, can ſue in-their . 
own right, and yet bring the action gquatenus executors or admi- 
niſtrators, and fail therein, they ſhall pay coſts as other perſons; 
but if they could not bring the action otherwiſe than as extcu- 
tors or adminiſiratert, though they fail therein, not through their 
own default, they ſhall not pay coſts. For executors and admini- 
rators are not excuſed from paying coſts by the letter of the 
ſtatutes, but by a very favourable conſtruction thereof; as being 
preſumed to have no knowledge of the affairs of their teſtators. 
As in aſſumfſit by an executor, for money had and received to 
his uſe as executor, if he be nonſuited, he ſhall not pay coſts ; 
for he could not ſue but as executor, and it is not material whe- 
ther the money was received by the defendant ſince the teſta- 
tor's death or before. But if he bring trover and converſion, for 
a trover and converſt:n in his own time, and be nonſuited, then t 


he ſhall pay coſts, for in ſuch caſe he need not name himſelf : 
executor ; and the goods -are aflets in the executor's hands, : 
though he never recover them, 

So that if an executor or adminiſtrator is obliged to ſue as | 
ſuch, he pays no coſts, but in the caſes of a nonproſs or for not | 
going to trial: But if in ſuch action defendant pays money into - 


court, then plaintiff proceeds. at his peril as to coſts, 


— 


— — 


® Executors or. adminiſtrators may make themſelves liable to tbe 
-&c6t or damages. de bonis prepriit, as well as to the cefls—as if they 
plead a plea, which of their own knowledge is falſe ; or if they do 3 
traudulent a to oult the creditor, and theſe be found againſt them. 
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Of Coſts where Orrtcers are DerexpanTs, 
and where OrFicteks are PLAINTIFFS, 


P ERSONS acting under the authority of the 43 »f E/iz. to 
ſuits brought againſt them, may plead not guilty, or make 
avorury, cignizance, or juſtification 5 and if there ſhall be a ver- 
dict for them, or plaintiff be nonſuited, defendants ſhall recovet 
treble damages with cola. 
If the jury neglect to o/z/5 the damages, or aſſeſs only ſmall. 
damages, a ſuggeſtion to entitle defendant to treble damages and 
coſts may be entered afterwards upon the roll, 


« Tf any action upon the caſe ®, treſpaſs, 
« battery, or falſe impriſonment, be brought 
« againſt any juſtice, mayor, or bailiff, of a 
© city or town corporate, headborough, port- 
& reeue, conflable, tything-man, or collector, it 
« ſhall be lawful for all ſuch, and others, 
« acting in their aid, aſſiſtance, or by their 
* commandments, to plead the general iſſue, 7 Fac. 1. c. 5. 
« and give the ſpecial matter in evidence; 
« and if ſuch amounts in law to a diſcharge, 
« and verdiet ſhall paſs for defendants, or 
« plaintiff becomes nonfuit, or ſuffers a diſ- 
« continuance, the juſtice, judge, &c. before 
«© whom the matter ſhall be tried, ſhall allow 
% defendants double ceſls. 


The benefit of this act is extended to churchwardens, ſturn- 
men, and over ſcers of the poor, and others acting in their aid, &c, 
by 21 Fac. 1. c. 12. f. 2.— And theſe acts extend to deputy 
conſtables, and perſons acting under a warrant. 

If verdict paſs for defendant, he muſt get a certificate from 
the judge, that the ation was brought againſt him for ſome- 
thing done in the execution of his office, in order to entitle him 
to double cofts under theſe acts. 

But to. entitle the officer to double co/?s, he muſt get a certifi- 
cate from the judge, that the action was brought againſt him 
for ſomething done in the execution of his office, 


— Show 4 — 


* This means only actions on account of ſome temporal a? done, 
and whereto defendant is enabled to plead the genera I ur; but it 
don't extend to a vn Dance, as for not admitting a perſon to vote, or 
for a malicious preſentment in an Eccleſiaſtical Court, or the like, 
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Of Coſts where OrFiceRs are DEFENDANTS, 
and where OFFIiCERs are PLAINTIFFS, 


On the other hand, many ſtatutes give coſſs againſt officers 
proſecuting ſuits, or informations upon a ſeizure of goods, if 
they fail therein; to which ſtatutes I muſt refer the reader, 
with this remark, that all ſtatutes infliting coſts are conſtrued 
ſtrictly. 

By the 24 Geo. 2. c. 44. No writ is to be ſued: out againſt 
any juſtice of peace, for what he ſhall do in the execution of 
his office, till notice given, or left at his place of abode, of the 
cauſe of action, at leaſt one month before writ ſued out. And 
no action brought againſt a conſtable, acting in obedience to a 
juſtice's warrant, or perſon ading by his order, or in his aid, 
till demand made of the copy of the warrant, and refuſal or ne- 
glect to give the ſame for ſix days,—If the demand is complied 
with, and action brought againſt conſtable, &c. without 
making the juſtice a party, then on producing the warrant at . 
trial, the jury ſhall give a verdict for defendant.—Qr if the 
action be brought jointly, on producing, or proof of the war- 
rant, the jury ſhall find for the conſtable, &c,—lf a verdict 
| paſs for the plaintiff againſt the juſtice, plaintiff ſhall recover 
cofts ſufficient to include the coſts which plaintiff is to pay the 
conſtab'e, &c.— And if plaintiff obtain a verdict, and the judge 
certify in open court, on the back of the record, that the injury 
was wilfully and maliciouſly committed, the plaintiff ſhall have 
double coſts, 
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Of Coſts, where Plaintiff ſues as common IN- 
FORMER, PROSECUTOR QUI TAM, Or as 
PARTY GRIEVED, | 


Oh MMON informers, or proſecutors gui tam (who are 
looked upon as common jnformers), are in no caſe entitle4 to 
coſts, unleſs colts are giyen by the ſtatutes on which they ſue. 
And as they could not recover coſts otherwiſe, it followed, 
that if they were nonſvited, or if defendant had a verdi pals for 
him, he could not have coſts for the vexation (unleſs the 
ſtatute intitled plaintiff to coſts), either by the (fatutes 23 Hen, g. 
or 4 Fac. 1. becauſe neither of theſe ſtatutes give coſts to de- 
fendant, except in ſuch actions wherein plaintiff might have 
recovered t. But to redreſs diſorders in comman informer, it 
was enacted, 


« That if any ſuch informer, or plaintiff, 
© ſhall willingly delay his ſuit, or ſhall 4 cen- 
© tinue, or be nonjuit ®, or ſhall have the 
«© trial or matter paſs againſt him by verdiF, . 
or judgment of law, ſuch informer, or plain- 
é tiff, ſhall yield, ſatisfy, and pay unto the 
„party defendant, his cots, charges, and da- 
% mages, to be aſſigned by the court in which 
* the ſame ſuit ſhall be attempted ; for reco- 18 Elz. c. 5. 
6 very and execu'ion whereof, ſuch de'end- /. 3. M. 3 & 4. 
* ant ſhall have his ca. ſa. fi. fa. or elegit to 
© be awarded unto him, as in other caſes of 
execution. 

& Provided, that this ſtatute ſhall not ex- 
<© tend to any officer, who in reſpect of his of- 

e fice, has heretofore uſed to ſue upon penal 
*« laws, nor to officers ſuing for matters only 
concerning their office,” 


This ſtatute extends to one ſuing, as well on a repealed ſta- 
tute, as on a ſtatute in force, for the vexation is the greater: fo 
it extends to one ſuing on a ſtitu:e in a court not having juriſ- 
diꝗion. i 

And it extende, as well to ſubſeguent penal ſtatutes, as thoſe 
which were in being when it was made. | 

It was formerly held, that enformers gui tam, pro domino rege, 
Cc. if they were nonſuited, diſcontinued, or delayed their ſuit, at 


——— 


Sc, if plaintiff enters a noli proſequi, it comes within the ſtatute. 
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Of Coſts, where Plaintiff ſues as common Ix- 


- FORMER, PROSECUTOR QUI TAM, or as 


PARTY GRIEVED. 


had verdict, or judgment ef law (in which judgment upon d- 
murrer and arre/t cf judgment are included) paſs againſt them, 


ſhould pay coſts on this ſtatute, if the ſtatute on which they 


ſued gives them coſts if they bad prevailed. Although objefted 
that the king, who was entitled to a maiety, pays no coſts, 
becauſe ſuch actions are not to be conſidered as proſecutions 
by the king, although he is to have a moiety. 

But it has lately been held [vide Cowp. 366.], that a gui tam 
informer, if nonſuited, ſhall pay coſts on this ſtatute, though 
the ſtatute on which he ſues gives no coſts if he had prevailed, 
as an informer qui tam on the ſtatute 21 of Hen. 8. c. 13. for 
non · reſidence. For the object of this ſtatute of Elizabeth was 
to prevent vexation in common informers; and therefore in 


that reſpect there is no diſſinction between a common informer 


gui tam, and one who is entitled to the whole penalty. For 
he may be juſt as vexatious when he proſecutes on behalf of the 
king and himſelf jointly, and when he ſues on his own ſeparate 
account. 8 f 
This ſtatute, however, does not extend to actions on 
Hatutes, by the pariy gritved; — ſo that under this ſtatute, the 
defendant ſhall not, in the caſes before mentioned, have coſts 
of ſuch party, —But under the 4 Fac. l. c. 3. a defendant ſhall 
have coſts of ſuch party grieve 
grieved would have been entitled to coſts had he prevailed, 


The party grizved, we have ſeen, may recover coſts un- 


der the ſtatute of Glhuce/ter] in ſome caſes, upon pry et 
tutes, although coſts are not mentioned in the ſtatute on which 
he ſues. As if he ſues on the Riot Ad, 9 Geo. 1. for burning 
or demoliſhing his houſe, if he recover he ſhall have coſts; be- 
cauſe, before the fatute of Glouceſter, in ſuch caſe he would 
have been entitled to damages . So on that ſtatute, if the party 
grieved fails, he ſhall pay ces. But if the duty is uncertain as 
to recover treble damages, as upon the flatute of waſte, or flatute 
2 Erb. 6. for not ſetting out tythes, there plaintiff ſhall not 
have any coſts, | | 

But, if in a ſubſequent ſtatute a penalty is given to a common 
informer, and the party grieved happen to bring the action, he 
muft bring it as -common infermer ; and if no co/ls are given by 
ſuch ſtatute, he ſhall recover no coſts, | 


Of 


; if by the ſtatute, the party 
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Of DovsLe or TREBLE Coſts. d 


PLAINTIFFS may recover double or treble coſts, as well 
as double or treble damages, given by a ſtatute, though the 
ſtatute makes no mention of colts, provided that damages were 
recoverable in ſuch action before the ſtatute of Glouceſter, 

For inſtance, by 2 Hen. 4. c. 1. double damages are given to 
a plaintiff, who has been ſued in the admiralty for a thing done 
on land, and no mention is made of co/ts.—Now, if plaintiff 
prevails in an action founded on this ſtatute, beſides his double 
damages, he ſhall have double coſts, Becauſe, at common law, 
an action lay for ſuing in a court, not having juriſdiction, 

So the 8 Hen. 6. c. 9. gives treble damages for a fercible entry, 
and is ſilent as to coſts; but on this ſtatute, if plaintiff prevails 
he ſhall have treble co/s. 

So, for a reſcue on the 2 & 3 V. & M. c. 5. treble damages 
are given; and becauſe ſingle damages in ſuch caſe were recover- 
able at c:mmon /aw, there ſhall be treble cas alſo, 

On the other hand, if a ſubſequent ſtatute gives damages, 
double or treble, and is ſilent as to ct; if no damages were re- 
coverable in the action before the ſtatute of Gloutefter, the plain- 
tiff prevailing, though he ſhall have ſuch damages as are given, 
whether double or treble, yet he ſhall have no cs. 

As in an action on 1 & 2 P. & M. for driving a diſtreſs out 
of the hundred, five pounds penalty and treble damages are given, 
but no ci. Ergo; upon that ſtatute, no coſts are recoverable, 
becauſe there is no mention of coſts; and no damages were te- 
coverable in ſuch caſe at common law. 

The diſtinction taken in the books is this: Whereſoever a 
ſtatute ſubſequent to the ſtatute of Gloucefler increaſes damages 
to the double or treble value, where damages were before given, 
the plaintiff ſhall recover coſts, and thoſe coſts ſhall alſo be 
doubled or trebled, as the ſtatute may be. But where ſingle, double, 
or treble damages are newly given by ſuch ſubſequent ſtatute 
where no damages were formerly recoverable, there the plainti 
ſhall recover thoſe damages only, and no coſts; becauſe the 
ſtatute of Glouceſter does not operate to add coſts, ta what is 
given by ſuch ſubſequent ſtatutez Vide Cowp. 368. 

Where a ſtatute gives doub.z or treble coſts to certain perſons, 
if they prevail in ſuits brought againſt them for matters done in 
their office, if leave is given to plaintiff to diſcontinue in his 
action againſt them, the court may inſert the condition as to 
the payment of coſts in the rule. —If the plaintiff is nonſuited 
before defence made, by ſuch officer, &c. then the way is, ta 
enter a ſuggeſtion on the roll, with leave of the court, to en- 
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Of DovBLE or TREBLE Coſts, 


title the party to his double or treble coſts. —But if a verdi? paſs 
for ſuch defendant at the trial, then the judge ought to indorſe 
on the niſi prius record, that defendant was ſued for a matter 
done in his office to entitle him to ſuch coſts, 

Dauble or treble coſts, mean double or treble coſts de incre+ 
mento, 
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of Coſts in ReypLrevin. 


| repievin, and the action of ſecond deliverance, being a ſpe- 
cies of the action of treſpaſs, damages were recoverable by 
PLAINTIFF before the ſtatute of Gleuceſſer; ERGO, fince the 
making of that ſtatute cs are recoverable alſo. But avowants, 
or defendants in replevin, for a long time could recover no ct. 
However, it was enacted, 

«© That every avewant, and perſon or per- 
« ſons making avowry, cogniſance, or juſti- 
« fying as baily to any perſon in replegiari, 
« or ſecond deliverance, for rent, cuſtom, or 
« ſervice, if their avowry, cogniſance, or 7 Hen. 8; c. 4. 
« juſtification be found for them, or plaintiffs /. 3. 
« in the ſaid actions be otherwiſe barred, 
„ ſhall recover their damages and cofls, as the 
« plaintiffs ſhould have done, if they bad re- 
„covered.“ 


The foregoing ſtatute only mentioning rent, 

cuſtom, or ſervice, was extended to perſons 

„ ayowing, making cogniſance, or juſtify- 
„ing for damage feaſant, or for other rent or 

*© rents, upon any diſtreſs taken in any lands 

«« or tenements; and if the ſame avowry, 21 Hen. B. c. 19. 
© cogniſance, or juſtification, be found for / 3. 
« them, or the plaintiffs in the ſame be non · 

« ſuit, or otherwiſe barred, then they ſhall 

+ recover their damages and co/?s againſt the 

4 ſaid plaintiffs, as the ſame plaintiffs ſhould 
„have done or had, if they had recovercd,” 


Theſe ſtatutes give damages and cofls only to perſons avow- 
ing, making cogniſance, and juſtifying for rents, cuſſoms, ſer- 
vices, or for damage feaſant. So that they don't extend to an 
avowry for a nomine pang, or for an ray; and therefore if in 
ſuch caſes damages and co//s were given, the judgment muſt be 
reverſed on error being brought. | 

Executors and admini/irators having power of making avowry 
[by the 32 Hen. 8. c. 37.], although ſuch power was given 
them ſubſequent to the above ſtatutes, are nevertheleſs held to 
be entitled to coſts under them. 

If plaintiff has judgment againſt him upon a plea in abatement, 
defendants, although they make ſuggeſtion for a return, are not 
entitled to /t. 

But 
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But a defendant avowing for an amercement by a court leet is. 
But if avowant in replevin plead property, he cannot recover 
coſts under thele ſtatutes, | | 


If plaintiff is nonſuited before iſſue join · 
ed, defendant may have a writ of enquiry; 
« or in caſe he be nonſuit after iſſue joined, 
« or verdict pals againſt him, the jury may 
« enquire concerning the ſum of the arrear- 
« ages of rent, and value of the goods and 
* cattle diſtrained ; and thereupon avowant, 
c or perſon making cogniſance, ſhall have judg- 
© ment for the artearages, or ſo much as the 
© goods or cattle amount unto, with full coſts 
« of ſuit, —So if defendant avowipg or making 
«© cogniſance for rent have judgment on de- 
* murrer,” 


17 Care 2. (+7. 
he 2. 


« Laſtly, perſons may avow or make cog- 
© niſance generally (without ſeiting out title 
« for rent, relief, heriot, or other ſervice. Coo! 
% diſtrained for). And if plaintiff in ſuch 2, 0 Ne; 
* action ſhall become nonſuit, diſcontinue, or 19 . 23 
% have judgment againſt him, defendant ſhall 
« recover double coſts.” 


In replevin, both plaintiff and defendant are actors, therefore 
either party may carry down the cauſe ; and if the defendant 
give notice, and do not go on to trial, the court will give cofts 
againſt him—-for the ſame reaſon defendant may not move for 
1— of nonſuit, unleſs the plaintiff have given notice of 
trial. 

If the defendant avowing for damage feaſant has a verdict, he 
has a retorno habendo for the cattle, and a ca. ſa. for the damages, 
Sc. but if the party tender the coſts and damages, the ſheriff, 
after ſuch tender, ought not to execute the retorn' habend'—But 
if, for want of ſuch tender, he does, and afterwards they are 
paid the party, upon ſuggeſting that the coſts, &c.- are paid, 
— * a Wlit /i conſtare paterit, &c,” for reſtitution of the 

iſtreſs. | 


Ot 
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At common law, an action of waſte lay againſt tenant in 
dow:r, or a guardian—and (as it ſeems) tenant by the cour- 
% ; therefore as damages were recoverable in ſuch action, by 
the Aatute of Gloucefter, c. 1. they (hall have ces alſo, —And iq, 
the above caſes, defendant ſhall have coſts alſo of plaintiff if he 
fails, under the ſtat. 4 Fac. 1. 

The ſtatute of Ghucefter, c. 5. however extended the action 
of waſle to him that holdeth by the law of England, or other- 
wiſe for term of life, or for years, or a woman in dower, and 
enabled plaintiff to recover the thing waſted, and treble damages. 
But as no mention was made of co/fs, coſts were not recoverable 
againſt tenant for life, or years, in waſte, till it was enacted, 


«© That in all actions of waſte, the plain- 
ce tiff obtaining judgment, or any award of 
* execution after plea pleaded, or demurrer 


joined, ſhall recover ct; and if plaintiff 8 & 9 V. z. | 


ede non/uit, or ſuffer diſcontinuance, or if c. 11. / 3. 
&« a verdict paſs againſt him, defendant ſhall 

tc recover his ces, and ſhall have execution 

« for the ſame by ca. ſa. fi. fa. or elegit.“ 


As to not ſetting out tythes, no action lay for ſuch neglect 
till the 24 & 3d of Edu. 6. which gave no cofls, ſo no coſts 
were recoverable therein; not by plaintiff, becauſe no da- 
mage in ſuch action before the ſtatute of Gloucefier ; not by de- 
fendant under the 4 of Fac. 1. becauſe none recoverable therein 
by plaintiff, But to remedy this, 


te In all actions for not ſetting forth tythes, 
© herein the ſingle value or damages found 
e by the jury, ſhall nor exceed twenty * 
e nobles, the plaintiff obtaining judgment, 
„or any award of execution, after plea 8 & g IF. 3, 
e pleaded, or demurrer joined, ſhall reco- c. 11. J 3. 
* ver his ces; and if he become nonſuit, 
&* diſcontinue, or have verdict again/t him, de- 
4 fendant ſhall recover his coſts, and have exe- 
* cution by cg. ſa. fi. fa. or eligit.“ 


— — 


* A noble is 65, 8 4. — bene make 61, 12. 44. 
8 


Damages 


| 
| 
| 
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Damages not being recoverable in ſcire rs no coſts could 
be recoverable therein; none by plaintiff under the ſtatute of 
Glouce/ter, or other ſtatute; and none by defendant under the 
3 Fac. 1. becauſe plaintiff could recover no damages in a ſcirg 
facias before, But to remedy this, 


& Tn all ſuits upon writs of ſcire fuctas, the 
« plaintiff obtaining judgment, or any award 
« of execution after plea pleaded, or de- 
* murrer joined, ſhall recover his %s; and 8 & 9 IV. z. 
„if he become non/uit, diſcontinue, or have c. 11. % 3. 
« verdidt agair/t him, defendant ſhall recover 
1 his coſts, and have execution by ca. /a. ff. 
Fa. or elegit.“ 


Upon quaſhing a ſcire facias by plaintiff himſelf, or upon a 
plea in abatement to a ſcire factas, if plaintiff moves for leave to 
quaſh his writ, he ſhall not pay coſts ; becauſe the law is the 
fame in ſctre facias as in that of any other writ; in which, if 
the writ be abated, plaintiff is not liable to coſts. 

Executors or admin ſirators [defendants] in a ſuit upon ſcire 
facias, are not liable to pay coſts to plaintiff, if he prevails, nor 
ſhall they when plaintiffs in ſcrre faciat pay coſts, when de- 
ſendant prevails. 

The ſtatute 24% 3d of Edi. 6, c. 13. preſcribes a way for 
any party ſuing for a prohibition, to any ſuit in the king's ccc/e- 
fia/lical court; for tythes, or offerings in any of the king's courts, 
where prohibitions have been uſed to be granted; and ordains, 
in cafe the ſugge/t:on be not proved true in the court where the 
prohibition ſhall be granted within fix months after, that then 
the party hindered' of his ſuit in the eccieſfaſtical court by the 
prohibitian, ſnall upon requeſt, without delay, have a conſultation 
granted, and ſhall recover double coſts and damages againſt the 
paity who had ſued the prohibition ; the ſaid coſts and damages 
to be aſſeiled by the court where the conſultation fhall be granted; 
for which coſts and damages the party may have an action 

debt. ; | | 


ciſely ; for if it appears from the proof, that the eccleſiaſti- 
cal court ought not to hold plea of the matter, that is ſufficient. 
Nor need the ſuggeſtion be proved within the fix months, when 
the party is ordered to declare, for then the proof is to be at 


the trial. | 
Defendant 


It is not neceſſary, that the furgeſtion ſhould be proved pre - 


„ 


C01 
fol 
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Defendant is not entitled to deuble cots under this ſtatute, for 
want of proving the ſuggeſtion within ſix months, unleſs a cen- 
ſultation be granted. | 

Coſts by this ſtatute are only given to defendant in prabibition, 
when plaintiff fails in proving the ſuggeſtion. But no coſts 
were given to plaiatiff in any-caſe, nor to defendant in any 
other caſe, till it was enacted, f 


&« That in all ſuits upon prohibition, the 
« plaintiff obtaining judgment, or any award 
« of execution, after plea pleaded, or de- 
© murrer joined, ſhall recover his ceſts; and 8 & 9 Vz. 
« if plaintiff ſhall become nenſuit, diſcantinue, c. II. % 3, 
© or have verdid? againſt him, the defendant | 
6 ſhall recover his coſts, and have execution 
“ by ca. ſa. fi, fa. or elegit.” 


It has been held that coſts, under this ſtatute, ſhall be taxed 


from the ſuggeſtion, ſo as to take in the coſts of the motion, 
But in a late caſe in the Common Pleas, it was held, that coſts 
ſhall be only from the time of making the rule for the writ of 
prohibition abſolute, „ 6 f = 

The ſtatute only extends to caſes after plea pleaded, or de- 
murrer joined : but if plaintiff have judgment as to part of what 
is in iſſue, he is entitled to his co/ts, although defendant have a 
conſultation as to the reſidue.— So, if defendant obtains a verdict 
fof part, he is entitled to coſts, 
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0 Coſts in ERROR. 
THE firſt mention of coſts in error is in the 3 of Henry 7. 


when it was enacted, that I 


« Tf any defendant or tenant, or any 
© other bound by any judgment, before exe- 
© cution, ſue any writ of error to reverſe 
« ſuch judgment, in delay of execution; that 
« then, F the ſame judgment be affirmed, or 
« the writ of ertor diſcontinued, or party ſuing 3 Hen. 7. c. 10. 
„ error be nonſuited : the perſon againſt 
« whom it is ſued ſhall recover his _ and 
« damages, for his delay and wrongful vexa- 
* tion, by diſcretion. of the juſtices before 
„ whom the ſaid writ of error is ſued,” 


As there are no damages in a writ of error, but only 1 
reverſal or affirmance of the judgment, this ſtatute was made to 
redreſs the miſchief that aroſe from writs of error to delay 


execution. | | 
But as it only gives coſts to defendant in error when the writ 


was brought before execution, it was provided, 


« That no execution ſhall be ſtayed upon 
«© error brought in certain caſes [vide ante, 
* title Bail in Error, where requiſite], unleſs 
« plaintiff in error put in bail for double the 
« ſum recovered to proſecute the writ of error | 8 
« with effect; and alſo to ſatisfy and pay, if 3 Jac. I. e. . 
« judgment be affirmed, the debt, damages, 
« and coſts adjudged upon the former judg- 
„ ment; and alſo all coſts and damages to be 
« awarded for delaying execution,” 


It is now held, that co/ts are recoverable on error if judgment 
be affirmed, notwithſtanding co/ts were not recoverable in the 


original action. 5 
Executors or adminiſtrators bringing error, are not liable to 


coſts, unleſs charged with a devaſtavit, or the judgment be 
againſt them de bonis proprits, | 


If any perſon proſecute error for reverſal 


% of judgment after à verdier in any court 13Car. 2. ft. 2. 


ol record at Weſtminſter, counties palatine, c. 2. 
* or great ſeſſions in Malis, and the ſaid 


te judgment 


T1 
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« judgment be affirmed, fuch perſon ſhall 

c pay to defendant in error, double cofts, to = 

« be allefſed-by the court, where ſuch writ 3. 2-6. 2. 
„ of error ſhal de depending for the delay of „ 2 


66 execution... : 


The above ſtatutes only extending to the cafes of afFrnance 
of judgment, nonſuit, or diſcontinuance ; it was enacted, for pte- 
venting vexation by defective writs of error, 


« That upon quaſhing of any writ of 
« error for variance from the record, or 
& other defeft, the defendant ſhall recover, 4 & 5 Anne, 
« againſt the plaintiff iſſuing ſuch writ, bis c. 16. / 25. 
&* coſis as he ſhould have had if judgment be | 
« afficmed,” 


Defendant in error ſhall be allowed the coſts: of his motion, 
as well as the other colts under the 4th & 5th of Anne, upon 
quaſhing a dr-fefive writ of error 5 but otherwiſe, if the de- 
fect of the writ was occaſioned by his own acts, as by enter- 
ing continuances on the judgment, or delaying the ſigning of 
judgment till the writ of error is ſpent. 

The above ſtatutes give coſts to defendants in error [the 
plaintiffs in the original action]; but no coſts are thereby 
given to defendants below, if the plaintiffs in the original 


action bring error. But to give ſuch defendants relief it was 
enacted, 4 


“ That if, after judgment given for the 
«© defendant in any action, the plaintiff or 
« demandant ſhall ſue any writ of error, 
« and the ſaid judgment ſhall be afterwards 
© affirmed, or the writ of error be diſconti- 
« nued, or plaintiff ſhall be nonſuit therein, 
the defendant or tenant in every ſuch writ 
© (hall have judgment to recover his coſts 
* againſt ſuch plaintiff or demandant, and 
* have execution for the ſame by ca. /a. fi. 
« fa. or elegit.“ 


If defendant below has judgment, and plalntiff below 
brings error thereon, and ſuch judgment is reverſed, plaintiff 
can 


| 
| 
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can only have the ceſts of the original action; becauſe the 
ſtatutes 3 Hen. 7. and 8 & g V. 3. extend only to the caſe of 
affirmance of judgment; and the court above, on reverſal 
of a judgment, only gives ſuch judgment as the court below 
ought to have given; and conſequently, as no coſts are given 
by any ſtatute in ſuch caſe, the plaintiff can have but the coſts 
of his original action. Th 
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